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Bank’s Negligence In Honoring Check After Stop 
Payment: Order 


Where money is paid under a mistake of fact, it is no 
defense to an action brought to recover it that the mistake 
arose through plaintiff’s negligence, if such negligence caused 
defendant no harm. It has been held that banks paying out 
money by mistake may recover even though they were neg- 
ligent in making the mistake, provided no damage has been 
suffered by the party receiving the money. 

In this case it is undisputed that the bank was negligent 
in honoring a check after the bank had received a stop pay- 
ment order from the drawer. No fact, however, was found 
by the court to establish that there had been no such “change 
in position” of defendant as would render it unjust to require 
them to refund. Plaintiff failed to sustain the burden of proof 
which rested upon it. This was decided by the Supreme Court 
of Errors of Connecticut in the case of Union & New Haven 
Trust Co. v. Thompson, 59 Atl. Rep. (2d) 727. The following 
opinion was rendered by the court in full: 


The plaintiff bank sued! to recover $105, the amount of a check 
drawn upon it payable to the defendants’ order and paid by mistake, 
upon presentment for collection, after the bank had received a stop 
payment order from the drawer. The court rendered judgment for 
the defendants and the plaintiff has appealed. It is undisputed that 
the bank was negligent in honoring the check. The question is whether 
upon the record! the court was warranted in denying it recovery. 

The facts found by the court, in so far as material to our de- 
cision, are not subject to correction and may be thus summarized: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1474. 
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On November 15, 1946, the Pascale Manufacturing Company, which 
had a checking account in the Hamden branch of the plaintiff bank, 
drew a check thereon to the order of the defendants for $105, and at 
all times maintained a balance in excess of that sum. The defendants 
indorsed the check and deposited it in the Colonial Trust Company 
of Waterbury, which credited it to their account and forwarded it for 
clearance through the Boston clearing house. It was presented to the 
plaintiff and honored by it November 22, 1946. On November 19, 
1946, the plaintiff had received from the Pascale Company a written 
stop payment order on this check, but by oversight the check was paid 
in due course, as stated above, and the payment credited on the de- 
fendant’s account in the Colonial Trust Company. In December the 
mistake was discovered and the plaintiff reimbursed the Pascale Com- 
pany by crediting its account with $105. 

Prior to September 28, 1946, the Pascale Company had’ engaged 
a contractor, Ierardi, to build a factory building requiring special 
size steel window sash, which he ordered of the defendants. Because 
of lack of satisfactory information as to his credit rating, they refused 
to supply the sash without payment in advance. In consequence of 
this, after several weeks of negotiation and delay, the Pascale Company 
issued its check on November 15, 1946, to the defendants. On 
November 20, 1946, the company cancelled its order for the steel sash, 
but the defendants refused to accept the cancellation. The sash was 
manufactured and at the time of trial was on hand ready for delivery, 
but was not readily marketable because of the fact that it was of 
the special size ordered. On January 10, 1947, the plaintiff wrote the 
defendants either to deliver the sash to the Pascale Company or to 
reimburse the bank in the sum of $105. The defendants did neither, 
though the sash was on hand for delivery. There was no evidence 
that the Pascale Company would have accepted delivery at any time 
after its attempted cancellation. The defendants first learned of the 
stop payment order by a letter from the bank dated January 10, 1947. 
There was no evidence of fraud or bad faith by the defendants in 
negotiating the check or otherwise. No act of the defendants misled 
the bank or induced its error in honoring the check, but it was negligent 
in disregarding the stop payment order. 

In urging that the court erred in rendering judgment for the de- 
fendants, the plaintiff rests its appeal upon a rule of law which is thus 
quoted in its brief: “It has been held that banks paying out money by 
mistake may recover even though they were negligent in making the 
mistake, provided no damage has been suffered by the party receiving 
the money.” ‘Turetsky v. Morris Plan Industrial Bank of New York, 
Sup.App.T., 22 N.Y.S.2d 514, 515. Other authorities cited in sup- 
port of the rule are National Loan & Exchange Bank v. Lachovitz, 131 
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S.C. 432, 128 S.E. 10, 39 A.L.R. 1237; Foster v. Federal Reserve 
Bank of Philadelphia, 3 Cir., 113 F.2d 326; note, 39 A.L.R. 1239, 
1240; 9 C.J.S., Banks & Banking, page 724, § 354c. This is but an 
application to the particular situation of a general rule of law sup- 
ported by the weight of authority. 40 Am.Jur. 848. We have stated 
the general principal in this way: “Where money is paid! under a mis- 
take of fact, it is no defense to an action brought to recover it that 
the mistake arose through the plaintiff’s negligence, if such negligence 
caused the defendant no harm.” Mansfield v. Lynch, 59 Conn. 320, 
330, 22 A. 313, 316, 12 L.R.A. 285. 


These authorities make clear that under the principle relied upon 
by the plaintiff it is entitled to no recovery unless it be so that its mis- 
take in paying the check did not cause the defendants to change their 
position so that the return of the money would be prejudicial to them. 
The court found for the defendants on the ground that prejudice to 
them was involved in this case. Assuming that in normal course in 
such a case the defendant would have the burden of pleading and 
proving his injury, the contrary is true here. Paragraph 7 of the 
plaintiff’s complaint alleges: “Said payment to the defendants was made 
by reasons of mistake and said defendants were not then and are not 
now entitled to the moneys paid to them as aforesaid, but said de- 
fendants have enjoyed and are enjoying the use and benefit of the 
same, which they in good conscience have not the right to retain.” 
This language can only be construed as alleging that the return of 
the money would not be prejudicial to the defendants. This para- 
graph was expressly denied by the defendants’ answer. Under these 
circumstances the plaintiff is estopped by its own pleading from deny- 
ing that the burden of proof upon this issue rested upon it. Blake v. 
Torrington National Bank & Trust Co., 180 Conn. 707, 709, 37 A.2d 
644; Conn.App. Proc. § 21(c). The finding contains no facts suffi- 
cient to establish that the plaintiff sustained this burden. In short, no 
fact is found to establish the sine qua non of recovery under the plain- 
tiff’s theory, to wit, that there had been no such “change in position” 
of the defendants as would render it unjust to require them to refund. 
It is clear that the plaintiff failed to sustain the burden of proof which 
rested upon it. 

On the other hand, although it is found that the steel sash was 
manufactured and at the time of trial was on hand for delivery, and, 
being of the special market size ordered, was not readily marketable 
as standard stock type, nowhere does it appear that anything with 
relation to this sash was done by the defendants either subsequent 
to or by reason of the plaintiff’s mistake in paying the check to them. 
While one of the court’s conclusions is that the plaintiff’s demand 
that the defendants either reimburse it for the amount of this check 
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or deliver the sash to the Pascale Company was “prejudicial to the 
defendants,” there is no fact found which shows any prejudice to the 
defendants consequent upon the plaintiff’s mistake in paying the check. 
The finding is therefore insufficient to support the judgment for the 
defendants upon the ground adopted by the court. 

However, as it was incumbent upon the plaintiff to prove lack of 
prejudice affirmatively and it failed to do so, the court in rendering 
judgment for the defendants reached the right result upon a wrong 
theory. This constitutes harmless, not reversible, error. Eastern Oil 
Refining Co. v. Court of Burgesses, 130 Conn. 606, 611, 36 A.2d 586; 
Leitzes v. F. L. Caulkins Auto Co., Conn. 459, 464, 196 A. 145; 
Thompson v. Coe, 96 Conn. 644, 652, 115 A. 219, 17 A.L.R. 1233; 
Casner v. Resnik, 95 Conn. 281, 284, 111 A. 68; Conn.App. Proc. § 18. 

There is no error. 

In this opinion the other judges concurred. 


Bank Not Liable on Letter of Credit 


A bank which issues a letter of credit is liable to the per- 
son in whose favor the credit is issued only upon strict com- 
pliance with the requirements therein stated. 


In this case a corporation made a contract with the repre- 
sentatives of a foreign government to sell and deliver certain 
property to that government. In pursuance of that contract 
the foreign government had a New York bank issue a letter 
of credit in favor of the corporation. ‘Thereafter, disregard- 
ing the contract, the foreign government acquired from an- 
other source the property which was the subject matter of the 
contract. The corporation could not sue the foreign govern- 
ment on the contract because of the doctrine of sovereign im- 
munity. The letter of credit was amended and on several oc- 
casions was presented in its amended form to the bank for pay- 
ment, but each time payment was refused. Judgment was for 
the bank. This was decided in the case of North American 
Mfrs. Export Associates v. Chase National Bank, U. S. Dis- 
trict Court, N. Y. 77 Fed. Supp. 55. Upholding the bank’s 
refusal to pay, the Federal District Court explained: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §767. 
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Despite the fact that the papers submitted by both sides on this 
motion by defendant for summary judgment are voluminous and ap- 
parently complicated, the decisive question is a narrow one. Plain- 
tiff is entitled to draw upon the letter of credit as amended only 
by strict compliance with the specific terms appearing on its face, 
Old Colony Trust Co. v. Lawyers’ Title & Trust Co., 2 Cir., 1924, 297 
F. 152, certiorari denied, 1924, 265 U. S. 585, 44 S.Ct. 459, 68 L.Ed. 
1192; International Banking Corp. v. Irving Nat. Bank, 2 Cir., 1922, 
283 F. 103; and it is clear that the documents which accompanied the 
draft, on each and every occasion of its presentation prior to the date 
of expiration of the letter of credit, failed in numerous respects to 
comply with such terms. 

The so-called issues of fact will not bear analysis. Although the 
complaint is squarely based upon the letter of credit as amended and 
alleged compliance with its terms, plaintiff claims that there may 
arise at the trial some issue of veracity as to what was said at the 
conversation which preceded the issuance by the Bank of its letter 
of amendment of May 1, 1947. It is difficult to see how it could be- 
come proper to submit such an issue to a jury. The Bank stood in no 
contractual relationship with plaintiff other than as expressed in 
the terms of the letter of credit, which was issued for the account 
of the Disbursing Officer of the ‘Turkish Embassy and which was later 
amended. If the Bank, in the formulation of the letter of amendment, 
failed to follow the instructions of its customer, which is far from ap- 
parent, this would not involve the Bank in any responsibility to 
plaintiff. ‘The letter of credit, either in its original form or as amend- 
ed must control; and plaintiff failed to meet its requirements in either 
case. 

The real controversy seems to be between plaintiff and the repre- 
sentatives of the Turkish Government, arising out of the alleged 
breach of certain contracts the text of which is not before the Court. 
In substance it is claimed that the Turkish Government, as soon as it 
became apparent that the vessels to be purchased from the United 
States Maritime Commission through the medium of a bid to be sub- 
mitted by plaintiff, might be obtained without expense to the Turkish 
Government as part of the aid extended to Greece and Turkey through 
Public Law 75, 22 U.S.C.A. § 1401 et seq., lost interest in its contrac- 
tual obligations with plaintiff and brought about the rejection of 
plaintiff’s bid. Plaintiff complains bitterly that its remedy against 
the Turkish Government is unavailing because of the doctrine of 
sovereign immunity. ‘This may perhaps evoke sympathy with one 
who for large profits chose to embark upon an undertaking so hazard- 
ous, but it is difficult to see how the circumstances give rise to any 
obligation, contractual or otherwise, from the Bank to plaintiff, 
other than appears on the face of the letter of credit as amended. 
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It is claimed that the case is one of novel impression and of prime 
importance in the field of commercial law. It is said to present for the 
first time the question of whether a purchaser’s own act in securing 
title to the subject matter of a contract of sale from a source other 
than the vendor and in breach of the very contract of sale constitutes 
a defense to the letter of credit which the purchaser has opened for the 
purpose of securing performance of the contract. But this “novel” 
question seems to present no more than is, in one form or another, in- 
volved in all the cases which uniformly hold that a Bank which issues 
a letter of credit is liable to the person in whose fiavor the credit is 
issued only upon strict compliance with the requirements therein stated. 

It is also strongly urged that despite the record and the unim- 
peached testimony establishing the rejection of plaintiff’s bid for 
the vessels, there was in effect an award to plaintiff, since the Mari- 
time Commission was bound by statute to sell to plaintiff. This 
elaborate argument takes into account the provisions of 46 U.S.C.A. 
§§ 864, 865 and those of Public Law 75, being an act to provide for 
assistance to Greece and Turkey, and certain case law. It is also argued 
that it might be found as a fact at the trial that the Maritime Com- 
mission acted in bad faith. But none of these arguments would be of 
any avail to plaintiff, even if they had more merit than seems to be 
the case. It would still be true that plaintiff can recover only by 
meeting in every detail the specific requirements of the letter of credit 
and this the affidavits conclusively demonstrate plaintiff did not do. 

It was not necessary to pass upon the other questions which were 
discussed in the briefs. 

Motion granted. Settle order on notice. 


Duty of Bank as Bailee of Safety Deposit Box 


Where suit was brought against bank for breach of lease 
of a safety deposit box, the relation between plaintiff and 
bank was one of bailment, and the bank was bound to use or- 
dinary care in keeping the deposit box and in not allowing any 
person access to the box, except lessee or authorized deputy. 
As bailee the bank was bound to exercise such care and dili- 
gence in the preservation of the property entrusted to it as 
every prudent man takes of his own goods of like character. 
The burden of showing that the bank exercised such care and 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1349. 
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diligence was on the bank. This was decided by the Appellate 
Court of Illinois in the case of Saddler v. National Bank of 
Bloomington, 80 N. E. Rep. (2d) 387. The opinion of the 
court is as follows: 


This is an action by William E. Saddler, plaintiff-appellant, against 
The National Bank of Bloomington, defendant-appellee, to recover 
the alleged loss of $7,500, plus interest, in currency, and bonds, which 
plaintiff claims he placed in a safety deposit box rented by him from 
defendant, and which he claims were afterwards permitted by de- 
fendant, without the consent or approval of plaintiff, to be taken from 
such box by plaintiff’s wife. A jury trial resulted in a verdict and 
judgment for defendant. The plaintiff brings this appeal. 


The plaintiff was married to Elma Saddler on March 15, 1939. 
Thereafter until December, 1945, they lived together as husband and 
wife, most of the time in Bloomington, Illinois,—except when he was 
in the military service. They were divorced on December 13, 1945. 
Since the divorce Mrs. Saddler has married one Fitzgerald, but she 
will hereafter be referred to as “Mrs. Saddler.” 

On September 30, 1941, the plaintiff went to the vault of de- 
fendant, rented a safety deposit box and paid the rental. The receipt 
given him was on a printed form, filled out by Nellie G. Roberts, 
custodian, and, so far as is material, read: 


“Received from Mr. or Mrs. Wm. E. Saddler . . . rent to October 
26, 1942, $2.50 .. . for rent of a safe in the vault of this bank. 


“The lessor . . . leases to the under signed lessee its safe deposit 
box bearing the above number for a period of one year from the date 
hereof, renewable in subsequent terms of one year each, upon the 
same general terms, conditions and agreement as are herein con- 
tained, and in the event that a renewal lease in writing shall not be 
executed and delivered then this instrument shall of itself operate 
as and be held to be a renewal or successor renewal hereof, subject 
to the right of concellation as herein contained. 


“The lessor and lessee covenant and agree... that said box... 
is leased subject to . . . regulations as herein provided. 
“The National Bank of Bloomington... 
“By Nellie G. Roberts, Custodian. 
“Wm. E. Saddler, Lessee. 
sess Lessee. 


hereby designate and appoint ————— as deputy and 


agent to have access to the box covered by this contract, to take and 
remove from or add to the contents thereof, .. . hereby waiving any 


6“ 
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liability of the lessor arising out of the exercise by the said deputy 
of any of the powers herein contained. 

ws Lessor. 
Lessee. 


Deputy.” 


66 


66. 


The signatures were those of Nellie G. Roberts, vault custodian, 
and of plaintiff. Nellie G. Roberts will hereafter be referred to as 
“Miss Roberts.” 

The words “Mr. or Mrs. Wm. E. Saddler” were typed in the blank 
before the same was excuted. The custodian kept a duplicate copy of 
such receipt for defendant’s files. 

On the back of such receipt and copy was printed the following: 
“g. The liability of lessor in respect to property deposited in said box, 
is limited to ordinary care in the performance of employees and 
officers of lessor of their duties and shall consist only of: ... (b) Al- 
lowing no person access to said box except lessee or authorized deputy. 

” 

At that time plaintiff received two keys to the box. Thereafter 
the box could be opened only by the joint use of a master key kept 
- by defendant and one of the keys given plaintiff. Each time a renter 
entered a box he or she was required to sign an entry card which was 
left with and kept by defendant. 

On October 5, 1942, plaintiff and his sister, Ada Saddler, went to 
the vault. Plaintiff then paid the rental to October 5, 1943, and 
received a receipt therefor, which receipt is the contract sued on. 
It was identical with the first receipt,—except that the blank form 
was so filled out as to designate Ada Saddler as deputy, and Ada 
Saddler signed as deputy. The box had two compartments, and plain- 
tiff testified he then gave his sister one of the two keys and the use of 
one compartment. On August 20, 1943, Mrs. Saddler first came to the 
vault and then she signed the defendant’s copy of the receipt dated 
October 5, 1942. 

On October 13, 1943, Mrs. Saddler paid the rental for such box 
to October 26, 1944, and received a receipt which was identical with 
the receipt sued on, except that it was signed only by Mrs. Saddler as 
lessee, and she thereby appointed Ada Saddler “our deputy,” but Ada 
Saddler did not sign the same. On October 23, 1944, Mrs. Saddler 
paid the rental for another year. 

The entry cards show that on April 19, 1944, plaintiff entered 
the box, and that the next time he entered was on October 31, 1945. 
Such cards show that after April 18, 1944, Ada Saddler entered 22 
times, her last entry being on October 20, 1945. Such cards show 
that Mrs. Saddler first entered on August 20, 1948, that thereafter 
in 1948 she entered 5 times, that her first entry in 1944 was on April 
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24th, that thereafter in 1944 she entered 2 times and in 1945 entered 
6 times, the last entry being on September 18, 1945. 

Plaintiff testified that he did not remember whether when he first 
rented the box he told Miss Roberts that he was married, that “I 
won’t say I did, and I won’t say I did not,” that he never told his wife 
that he had rented or had a safety box. and made no arrangement 
for his wife to pay renewals, but his sister was to pay renewals, that 
after renting the box he put money therein from time to time, that 
he was inducted into the Army on June 14, 1943, and then left his ef- 
fects, including his key ring and keys with his wife at his home, and 
did not get back to Bloomington until the middle of April, 1944; that 
in April, 1944, he was stationed at Bucyrus, Ohio, and his wife lived 
there with him, that on April 18, 1944, he and his wife came from 
Bucyrus to Bloomington and stayed over night at a hotel, and the 
next morning he asked his wife where his belongings were and she 
said at her mother’s home, and he said, “Where are my keys?” and she 
said, “They must be out at my mother’s with your stuff,” so they drove 
to her mother’s and the wife went in and came out with his key ring 
with six or seven keys on it, and they then drove to the bank and his 
wife stayed in the car, that he then opened the box and found it in the 
same condition as when he last entered it on June 14, 1943, that he 
then took some money out of the box but left in his compartment $4,000 
in currency, a cashier’s check for $1,000, and $5,650 maturity value 
in bonds, that he never kept any record of the moneys in the box but 
depended on his memory, and never told his wife that he had purchased 
the bonds, that a day or two later he and his wife returned to Bucyrus 
and he then packed his wearing apparel and his key ring with the 
keys on it in a suit case and left the same at Bucyrus with his wife, 
but did! not tell his wife the keys were in the suit case, that he then 
went overseas and first returned in October, 1945, when he met the 
wife and spent one night with her in Chicago, and then signed and 
gave her a waiver for a divorce proceeding which she had filed or pro- 
posed to file, that on October 31, 1945, he obtained the key he had given 
his sister, and by means of such key entered the box and found that 
his money and bonds had disappeared, that at that time he first saw 
and found in the box a paper concerning his government insurance, 
and he then notified the vault custodian of the loss; that he first learned 
on October 31, 1945, that his wife had been in the box. 

By way of deposition, Mrs. Saddler testified that when plaintiff 
went overseas she knew he had a deposit box, but he never at any time 
told her that he had one, that she did not know in what bank the box 
was located, that after he was inducted she received from the gov- 
ernment his insurance certificate and desired to put it in a safe place, 
that at that time she did not know where he box was located, but 
knew she had “two keys” to the box, which she found in his belong- 
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ings, that she then went to another bank in Bloomington and there 
asked if the “key” was to their box, but found the box was not in such 
bank, that she then went on the same day to the defendant bank and 
Miss Roberts said “She often wondered why I did not come in,” that 
Miss Roberts then had her sign the receipt dated October 5, 1942, and 
she gave Miss Roberts the key, that Miss Roberts got the box and gave 
it to her and she took it into a booth, that she did not then examine 
the contents of the box but saw some bonds and cash therein, and she 
then put the insurance certificate in the box and left, that thereafter 
from time to time she entered the box and from time to time took there- 
from around $4,000 in currency and the bonds and spent the proceeds, 
that she never gave any of such proceeds to the plaintiff, and that be- 
fore the plaintiff returned from overseas she never told him that she 
had been going into the box. She further testified that prior to the 
taking of deposition, neither the plaintiff nor his attorney talked with 
her about the questions to be asked her. 

Ada Saddler testified that shortly after April 19, 1944, she 
checked the contents of that part of the box kept by plaintiff, and saw 
therein $4,000 in cash, a cashier’s check for $1,000 and bonds for 
$650, and $5,000 in other bonds in the name of the plaintiff and wife, 
that at that time the insurance certificate was not there, that she did 
not learn until plaintiff returned from overseas that any property 
had been removed from the box and did not know Mrs. Saddler had 
been in the box, and that her brother never asked her to pay the box 
rental. 

At the time of testifying Nellie Roberts was not in the employ 
of the bank. She testified that when filling out the receipt dated Sep- 
tember 30, 1941, she talked with plaintiff, that “I do not recall what 
he said with reference to the names that appear at the top,” of the 
receipt, “I don’t think he said anything with reference to the script 
‘Mr. or Mrs. Wm. E. Saddler’ that appears thereon, I don’t think he 
said anything, he just signed it,” that she asked him “if he wanted his 
wife on the box and I think he said ‘of course, yes’,” and she then wrote 
out the receipt, that before then she did not know whether he was 
married, that “he said he wanted a joint contract,” and never asked 
her to remove the name of Mrs. Saddler from the receipt, that she 
also wrote the receipt dated October 5, 1942, and at that time asked 
plaintiff if he wanted the contract continued, and he said “Yes, just 
as it is,” that she did not remember whether she then had a conversation 
with plaintiff with reference to Mrs. Saddler signing the receipt, that 
she recalled Mrs. Saddler coming in and signing the receipt dated 
October 5, 1942, but could not say when this was done, but that Mrs. 
Saddler came with the key and she told Mrs. Saddler about the con- 
tnact and gave it to her to sign. 

On rebuttal the plaintiff testified that Miss Roberts did not ask 
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him on October 30, 1941, if he wanted his wife’s name on the box, 
and that on October 5, 1942, she did not ask him if he still wanted his 
wife on the box. 

Plaintiff contends that the trial court erred in denying his motion 
for a judgment in his favor notwithstanding the verdict. 

In passing on such a motion made by plaintiff the rules applicable 
on a motion for a directed verdict should be applied. The court is re- 
quired to assume that the evidence most favorable to the defendant is 
true. If there is any evidence fairly tending to prove the defense the 
motion must be denied. See Hunter v. Troup, 315 I]l. 293, 146 N.E. 
321; Synwolt v. Klank, 296 Ill. App. 79, 15 N.E.2d 895. 

Under the contract sued on the relation between the plaintiff and 
defendant was one of bailment, and the defendant was bound to use 
ordinary care in keeping the deposit box and in not allowing any per- 
son access to the box, “except lessee or authorized deputy.” As bailee 
the defendant was bound to exercise such care and diligence in the 
preservation of the property entrusted to it as every prudent man 
takes his own goods of like character. ‘The burden of showing that the 
defendant exercised such care and diligence was on the defendant. See 
Schaefer v. Washington Safety Deposit Co., 281 Ill. 43, 51, 117 N.E. 
781, Ann.Cas.1918c, 906. In 6 Am.Jur. p, 489 it is said, “If the de- 
positor’s own negligence proximately contributed to the loss, the safety 
deposit company may not be liable.” 

It will be noted that the first receipt dated September 30, 1941, and 
the second receipt dated October 5, 1942, stated that the bank had 
“received from Mr. or Mrs. Wm. E. Saddler . . . $2.50... for rent,” 
that plaintiff kept a copy of each receipt and never asked that either 
copy be changed, that Miss Roberts testified that when she wrote the 
first receipt plaintiff told her he “wanted his wife on the box,” and 
“wanted a joint contract,” and that when Miss Roberts wrote out the 
second receipt he said he wanted the contract “just as it is.” We be- 
lieve these facts, if true, were perfectly consistent with the conclusion 
that the plaintiff intended, or led the defendant to reasonably believe 
that the plaintiff intended, that Mrs. Saddler should be a joint lessee 
if she desired. It will also be noted that plaintiff testified that when 
he entered the box on April 19, 1944, just before going overseas, he 
found the contents in the same condition as when he last entered on 
June 14, 1943, yet the entry cards show that before April 19, 1944, 
Mrs. Saddler was in the box six times. 

It is our opinion that the evidence either shows or fairly tends to 
show that the defendant used the care required of it in the custody 
of the box in question, and that the question of whether it used such 
care and whether plaintiff was guilty of such contributory negligence 
as to bar a recovery were questions of fact for the jury. Therefore 
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it is our opinion that the trial court properly denied the motion of 
the plaintiff for such judgment. 

Plaintiff next contends that the trial court erred in denying the 
motion for a new trial. 

Plaintiff complains of remarks and rulings of the trial court. We 
have carefully read and considered such rulings and do not consider 
that there was any such error therein as to justify a reversal. 

Plaintiff next contends that the verdict is contrary to the manifest 
weight of the evidence. It is our opinion that we cannot properly say 
that the verdict was contrary to the weight of the evidence. 

Plaintiff complains of the refusal by the court to give certain in- 
structions requested by the plaintiff and to the giving of certain in- 
structions at the request of the defendant. We consider it sufficient 
to say that it is our opinion that the jury was fully and fairly in- 
structed, that the refused instructions were either covered by other 
given instructions or were otherwise objectionable, and that there 
was no such error in defendant’s given instructions as to justify a 
reversal. 

The judgment of the trial court is therefore affirmed. 

Affirmed, 











BANKING DECISIONS 


In this department are published cach month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 








Payment of Certificate of Deposit 





Blackstone v. First National Bank of Cody, Supreme Court of Wyoming 
192 Pac. Rep. (2d) 411 





Where plaintiff introduced the certificate of deposit in evidence 
which on its face did not show payment, he made a prima facie case 
casting the burden of procf of payment on the defendant bank unless 
the prima facie case was overcome by a presumption, namely by the 
fact that no demand for payment had been made thereon for the 
period of substantially 20 years. 

In this case the bank’s defense was that the certificate was paid 
by the issuing of a subsequent certificate. Declaring that the 
documentary evidence was of controlling importance the court pointed 
out that the ledger account showed conclusively that the deceased 
did not furnish money from her open account with the bank to 
purchase the subsequent certificate of deposit. The court concluded 
that the certificate of deposit sued on herein was paid by the issuing 
of a subsequent certificate. 


Action by Bernie Blackstone, executor of the estate of Luzettie 
Blackstone, deceased, against First National Bank of Cody on a certifi- 
cate of deposit. From a judgment for defendant on a directed verdict, 
plaintiff appeals. 

Judgment affirmed. 

Littleton & Steadman, of Cody, for appellant. 

Goppert & Housel; of Cody, for respondent. 


BLUME, J.—This action was brought on January 21, 1947, by Bernie 
Blackstone, executor of the Estate of Luzettie Blackstone, deceased, 
against the First National Bank of Cody, to recover judgment on a 
certificate of deposit hereinafter mentioned, and which is claimed to be 
unpaid. The defendant answered, pleading the statute of limitations, 
as well as payment of the certificate of deposit in suit herein. A jury 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §239: 
145 
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was impaneled to try the case, but the trial judge directed the jury to 
return a verdict in favor of the defendant. That was done, and from 
the judgment rendered accordingly the plaintiff in the case has appealed 
to this court. 

Luzettie Blackstone, to whom the certificate of deposit above men- 
tioned was issued, died on March 27, 1946, and Bernie Blackstone was 
duly appointed executor of her last will and testament. The certificate 
of deposit issued to her is in words and figures as follows, to wit: 


“First National Bank $3,000.00 
Cody, Wyo., April 28, 1926. 
Luzettie Blackstone has deposited in this Bank the sum of $3,000, pay- 
able to the order of herself on the return of this Certificate properly 
endorsed 6 or 12 months after date with interest at the rate of 412 per 
cent per annum. No interest after maturity. 


No. 7632. 
(Signed) F. F. McGee, V. P. Cashier. 
To continue this deposit beyond time mentioned herein, The Certifi- 
cate must be returned to the Bank for renewal. This deposit is not sub- 
ject to check.” 


Contained in the record also are two other certificates of deposit, 
each for $3,067.50. One is dated October 30, 1926, duly stamped paid 
on May 7, 1927. The other certificate is dated May 7, 1927, duly 
stamped paid on November 4, 1927. There was introduced in evidence 
the ledger account of Luzettie Blackstone in the First National Bank 
of Cody, Wyoming, which indicates that either one or two other cer- 
tificates of deposit of $3,067.50 were issued to her, but which was or were 
finally paid on December 6, 1928, as shown by the ledger account above 
mentioned and by the memorandum which appears in connection there- 
with. There was also introduced in the record the daily balance record 
of the defendant bank relating to the dates hereinafter mentioned. The 
witness McGee, vice president of defendant bank, testified that the cer- 
tificate of deposit sued on herein was paid by the certificate of deposit 
dated October 30, 1926, which was for the sum of $3,067.50, and included, 
in addition to the $3,000 represented by the certificate of deposit sued 
on herein, interest for six months at the rate of 41% per cent, namely the 
sum of $67.50. He testified that the deceased came into the bank on 
October 30, 1926, and claimed that she had lost the certificate sued on 
herein; that he thereupon caused the deceased to sign a statement to 
the effect that the certificate had been lost, and that she agreed to re- 
imburse the bank for any loss which it might sustain at any time in the 
future by reason of issuing any new certificate. He had not, however, 
been able to find the statement. The witness Lyon who is the national 
bank examiner testified that when he examined the bank he found in 
the bank a bond executed by the deceased to protect the bank by reason 
of the foregoing facts. It is not necessary herein, however, to distinguish 
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between a mere statement to protect the bank and a bond to that effect. 
It may be that the witness Lyon construed the simple agreement on the 
part of the deceased as constituting a bond. 

I. Counsel for appellant complain that the witness Lyon, national 
bank examiner, was put upon the witness stand, and that he served as 
a mere “window-dressing.” Counsel for the bank attempted to intro- 
duce in evidence a copy of the examination of the bank which had been 
made by the witness. The court excluded it, and we are unable to see 
that the testimony of the witness, aside from that already mentioned, 
was of any importance. Counsel also complain that the court made 
the statement that it had been. stipulated that the report of the witness 
Lyon was the report of the condition of the defendant bank on April 6, 
1927. Counsel say that they made no such stipulation. The record, 
however, shows no objection to the statement of the court when it was 
made. Counsel also complain that the witness McGee was permitted 
to testify over objection of the plaintiff substantially to the effect that 
the plaintiff had brought the action herein only for the purpose of 
protecting himself against an action which might be brought by the 
heirs of the deceased. However, the witness Messenger, at question 663, 
testified to substantially the same matter without any objection what- 
ever. ‘The claim that the jury was prejudiced by reason of any of the 
foregoing matters is, of course, immaterial in view of the fact that the 
trial judge directed the jury to bring in a verdict in favor of the de- 
fendant, and the question herein is as to whether or not that direction 
was properly made. 

II. No evidence was introduced by the plaintiff to show the non- 
payment of the certificate of deposit. When, however, he introduced 
the certificate of deposit in evidence which on its face did not show 
payment he made a prima facie case (48 C.J. 687, Sec. 189) casting 
the burden of proof of payment on the defendant bank unless the prima 
facie case was overcome by a presumption, namely by the fact that no 
demand for payment had been made thereon for the period of sub- 
stantially 20 years. On the subject of that presumption see Annotation 
1 A.L.R. 779 to 831, 40 Am.Jur. 875 to 881, 48 C.J. 690 to 698. It is 
said that the presumption is one of law requiring positive proof of non- 
payment to overcome it. Note 1 A.L.R. 829, 40 AmJur. 877. Gen- 
erally the period to give rise to the presumption is 20 years, but in some 
states it is less than that. 40 Am.Jur. 880 to 881. The time from which 
the presumption begins to run is said to be when the debt is due or 
demandable. 40 Am.Jur. 881, 1 A.L.R. 827. There is a dispute herein 
as to when the debt became demandable. Counsel for the plaintiff 
claim that the date is April 28, 1927, while counsel for the defendant 
bank claim that it was on October 28, 1926, more than 20 years before 
the action herein was brought. As heretofore stated, the deceased died 
on March 27, 1946, before the 20-years’ period had run, and we are not 
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certain as to what effect that should have on the computation of time. 
We think we need not determine whether or not the fact of so long a 
lapse of time as herein shown rises to the dignity of a presumption of 
law requiring positive evidence of non-payment. It constitutes, at least, 
we think, corroborative evidence of no mean importance of the oral 
testimony for the defendant bank herein and of the correctness of the 
documentary evidence introduced in the case. See 40 AmJur. 881. 
The ledger account which the deceased had in the defendant bank and 
which, in so far as introduced in evidence in this case, runs for approxi- 
mately ten years after April 28, 1926, discloses, by deposits of interest 
and otherwise, evidence as to the existence of certificates of deposit 
other than the one sued on herein, but it does not contain, so far as 
we can see, a single trace of the certificate of deposit sued on herein, and 
that is strange if the deceased considered it to be valid and in force. 
Deceased promptly collected and deposited her interest on other cer- 
tificates of deposit and had them renewed, but was strangely oblivious 
to the existence of the certificate of deposit sued on herein if she ex- 
pected payment thereon in money. She seems, according to the evi- 
dence herein, to have been careful in other financial matters, making 
various loans and keeping an open account constantly in defendant 
bank, so that it is difficult to believe that she forgot about a loan of 
$3,000, knowing that it ceased to draw interest after the expiration of a 
year. 

We may, however, for the purpose of this case, admit that the fore- 
going facts and the oral testimony in this case alone were not sufficient 
to justify the trial judge to direct the jury to return a verdict for the 
defendant. But they do not stand alone. In fact the documentary 
evidence in this case is of controlling importance herein. As already 
shown, the deceased received a certificate of deposit on October 30, 
1926, for $3,067.50. The defendant bank is not a charitable institution. 
Hence one of two things must necessarily be true: either the deceased 
furnished the money to the bank so as to be able to get the foregoing 
certificate of deposit, or on the other hand the certificate issued on that 
day was a renewal of substitution of the certificate sued on herein. 
Her ledger account in the bank shows conclusively that she did not 
furnish the money from her open account. On October 30, 1926, 
she deposited the sum of $500, drew against it only the sum of $200, and 
her total balance at the end of the day was $1,577.11. Nor did she fur- 
nish cash or the equivalent thereof so that the certificate of deposit 
might be issued. If she had done so, the fund representing the certificates 
of deposit in the bank should have been increased by that amount. 
But it was not so increased. The daily balance sheet of the bank intro- 
duced in evidence herein shows that at the close of October 29, 1926, 
the total amount of certificates of deposit issued by the bank was 
$58,984.75; at the close of October 30, 1926, the amount stood at $59,- 
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652.25, which was an increase and difference of $667.50. Of that-amount 
the sum of $600 had been deposited by one O. L. White, as shown by 
the cancelled certificate of deposit issued to him on that date and in- 
troduced in evidence in this case. Hence the increase on October 30, 
1926, aside from this $600, was only the sum of $67.50, an amount 
exactly equivalent to 414 per cent interest on $3,000 for the period of six 
months. If, as the foregoing conclusively shows, deceased furnished 
no money to the bank to obtain the certificate of October 30, 1926, 
the other alternative above mentioned must necessarily be true. The 
witness Trimmer testified that the certificate of deposit of October 30, 
1926, must have included the $3,000 evidenced by the certificate of de- 
posit sued on herein, plus the interest stipulated therein. We think 
that the witness was right. We see no escape from that conclusion. 

We are not unmindful of the rule that a pre-emptory instruction 
directing a verdict is properly given only where there is no issue of fact 
in the case or where there is no evidence sufficient to support a verdict 
contrary to the one directed, and where reasonable minds could draw 
only one inference from the evidence. 53 AmJur. 285, Sec. 355. In 
other words, as stated in 53 Am.Jur. 280, Sec. 348, the question “whether 
a party is entitled to a directed verdict depends upon whether in the 
particular case reasonable men could reach a different conclusion.” If 
only one inference or conclusion can be drawn then it is proper for the 
court to direct a verdict. Galicich v. Oregon Short Line R. Co. et al., 
54 Wyo. 123, 87 P.2d 27. See 64 C.J. 458, 53 AmJur. 287, 288. The 
rule applies when the case revolves round an affirmative defense by the 
defendant as well as in other cases. The defendant upon whom rests 
the burden of such defense “may make out his case with the measure of 
certainty that ‘entitles him to a ruling of the court against the plaintiff, 
taking the case from the jury.” Spaulding v. Mutual Life Ins. Co. of 
New York, 94 Vt. 42, 109 A. 22, 28. See also 64 C.J. 459 and notes. 
In the case at bar only one inference can be drawn, namely that the 
certificate of deposit sued on herein was paid by the certificate of de- 
posit of Oct. 30, 1926, unless some one tampered with the books of the 
bank. There is no sign of that from an inspection of the photographic 
copy in evidence herein, nor is any such claim made by counsel for the 
plaintiff. 

In view of the foregoing conclusion, it is not necessary to pass upon 
the motion to dismiss this appeal, filed by the defendant bank herein 
on the ground of some procedural matters. Nor need it be determined 
whether or not the action herein was barred by reason of any statute 
of limitations. 

It follows that the judgment of the trial court must be affirmed, and. 
it is so ordered. 


RINER, C. J., and KIMBALL, J., concur. 
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Creditor or Debtor of Failed Bank Not Party to 
Contract by FDIC with Insured Bank Assuming 
Insured Deposit Liabilities of Failed Bank 


Federal Deposit Insurance Corporation v. Cloonan, Supreme Court of Kansas, 
193 Pac. Rep. (2d) 656 be 


The Federal Deposit Insurance Corporation, created and func- 
tioning under 12 U.S.C.A. § 264, in insuring certain depositors of a 
bank, is a compensated insurer, the compensation being paid by the 
insured bank, not by one who is indebted to the insured bank. 

When a bank, whose depositors are insured by the Federal De- 
posit Insurance Corporation, fails, the Federal Deposit Insurance 
Corporation, under 12 U.S.C.A. § 264 (n) (4), is authorized to make 
a contract with some other bank insured by it to assume the insured 
deposit liabilities of the failed bank. There are but two parties to 
this contract, the Federal Deposit Insurance Corporation and the 
insured bank with which it makes the contract. A creditor or a 
debtor of the failed bank is not a party to that contract and his 
rights of liabilities are not affected by the terms of such contract. 


Two replevin actions by the Federal Deposit Insurance Corporation 
against H. J. Cloonan and wife, which were consolidated for trial. Judg- 
ment for the plaintiff, and the defendants appeal. 

Judgment reversed with directions. 

Elmer W. Columbia, of Parsons (John B. Markham and Herman 
W. Smith, Jr., both of Parsons, on the brief), for appellants. 

A. L. Foster, of Parsons, for appellee. 


HARVEY, C.J.—These were two replevin actions, consolidated for 
trial in the district court. The jury answered special questions and re- 
turned a verdict for plaintiff in each of the cases. Defendants have 
appealed. 

In the trial court, in case No. 5437, the petition was filed February 
8, 1942, and an amended petition April 2, 1943. In this plaintiff alleged 
that it is a corporation organized and existing under Federal statutes, 
12 U.S.C.A. § 264; that the defendants are husband and wife, and their 
address in Parsons was stated; that plaintiff has a special ownership 
and interest in and is entitled to the immediate possession of certain 
personal property, in a list attached to the petition as “Exhibit A.” by 
virtue of a certain note and chattel mortgage executed by defendants, 
and that on June 9, 1941, defendants executed and delivered to the Ex- 
change State Bank of Parsons their promissory note in the sum of $2500 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §536. 
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and a chattel mortgage upon the property described in “Exhibit A” to 
secure the payment thereof; the note and mortgage were attached to 
the petition as “Exhibits B” and “C”; that on June 21, 1941, the note 
and chattel mortgage were sold, assigned and delivered by the Ex- 
change State Bank to plaintiff for a good and sufficient consideration, 
being as follows: That the Exchange State Bank of Parsons, on January 
1, 1934, became a member of the temporary Federal Deposit Insurance 
Fund, created pursuant to section 12B of the Federal Reserve Act, sec. 
8 of the Act of June 16, 1933, 48 Stat. 168, and was insured under that 
fund until August 23, 1935, when it became an insured bank under 12B 
of the Federal Reserve Act, as amended, sec. 101 of the Act of August 
23, 1935, 49 Stat. 684, 12 U.S.C.A. § 264, and was insured under that 
act until June 21, 1941, on which date, because of its insolvent condi- 
tion, it quit business, and as provided by paragraph (4), subsection (n), 
12 U.S.C.A. 264, the deposit liabilities were assumed by the State Bank 
of Parsons, which purchased certain assets of the Exchange State Bank, 
referred to as acceptable assets; that all the remainder of the assets of 
the Exchange State Bank were purchased by plaintiff, the considera- 
tion therefor being paid to the State Bank of Parsons on the basis of 
the difference between the value agreed upon between plaintiff and the 
State Bank of Parsons of its acceptable assets of the Exchange State 
Bank of Parsons and the deposit liabilities of the Exchange State Bank 
of Parsons, which difference amounted to the sum of $420,259.87; that 
included in the assets acquired by plaintiff from the Exchange State 
Bank of Parsons was a note and chattel mortgage, previously men- 
tioned; that plaintiff is a governmental agency and instrumentality, 
created by an act to stabilize and promote the stability of banks, to 
protect depositors, and to preserve the solvency of insured banks and 
to keep open channels of trade, commerce and exchange, and for such 
reasons plaintiff corporation is endowed with a public interest; that the 
note and mortgage previously mentioned were given to the Exchange 
State Bank at the time that bank was insured by plaintiff and was a 
part of the assets of such bank, shown on its books as such and relied 
upon by plaintiff as a part of the assets of the bank; that the note was 
complete and regular on its face, was dated June 9, 1941, and due 
July 9, 1941; that plaintiff became a holder of the note and mortgage 
before they were due, to-wit, on June-21, 1941, without notice of any 
infirmity in the instrument or defect in the title of the Exchange State 
Bank, and that plaintiff took the note in good faith and for value, as 
above set forth, and is a holder in due course of the note and chattel 
mortgage. There were further allegations that the conditions of the 
note and mortgage had been broken; that payment had been demanded 
and refused, and possession of the property had been demanded and 
refused, and that the total value of the property listed in “Exhibit A” 
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is $1407.70. The prayer was for judgment awarding plaintiff the pos- 
session of the property, and if its possession could not be given that 
plaintiff have judgment against defendants for the value as set forth in 
plaintiff’s petition, and for its costs. In this case the sheriff took pos- 
session of the personal property and a re-delivery bond was given. 

In the other case (No. 5439) the petition was filed on February 5, 
1942, and an amended petition filed April 2, 1943. This was to recover 
a number of automobiles in which plaintiff alleged a special ownership 
and interest by virtue of a note for $9350 executed by defendants June 
9, 1941, and delivered to the Exchange State Bank of Parsons, and a 
chattel mortgage executed by defendants to the bank on the same date 
upon automobiles described in a list attached to the petition as “Exhibit 
A.” A copy of the note and mortgage was attached to the petition as 
“Exhibit B” and “C.” It was alleged that certain payments had been 
made upon.the note and that there was a balance due at the time of 
the amended petition of $5,749.84. It was alleged the value of the prop- 
erty described in “Exhibit A” was $8,355. There were other allegations 
in the petition substantially the same as in case No. 5437 pertaining to 
plaintiff's existence under the Federal statutes and how it procured pos- 
session of the note and chattel mortgage. The prayer was for posses- 
sion of the property described in “Exhibit A,” and if such possession 
could not be given that plaintiff have judgment for the value of the 
property together with its costs. Upon the order for delivery the sheriff 
found none of the property listed in “Exhibit A.” On June 11, 1943, the 
cases were consolidated by an order of the trial court and thereafter all 
pleadings were filed in the consolidated case. 

H. J. Cloonan filed his amended answer in the consolidated cases in 
which he admitted plaintiff's corporate existence, as alleged, and that 
the Exchange State Bank was an insured bank at the time it closed, 
June 21, 1941, under 12 U.S.C.A. § 264, and alleged that the Exchange 
State Bank paid a consideration for the insurance, as provided in the 
Act. He further alleged that about May 1, 1941, the exact date be- 
ing unknown to defendant but known to plaintiff, the plaintiff learned 
that the Exchange State Bank of Parsons was insolvent and sent its 
auditors and accountants to check its affairs, and about June 1, 1941, 
caused the removal of its president, Harold E. Reece; and plaintiff, 
through its agents and officers, ascertained and determined that the 
bank was insolvent and placed in charge of the bank its duly authorized 
agent, W. L. Webber, who called the board of electors to elect a new 
president, and that while the bank kept its doors open from that time 
until June 21, 1941, the bank was in fact in charge and control of plain- 
tiff and its officers and agents, who were attempting to reorganize the 
bank as a going concern; that while the acts of the officers and directors 
of the Exchange State Bank were controlled, directed and supervised 
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by plaintiff, and plaintiff was unable to perfect the reorganization of 
the bank, certain of its assets were sold to the State Bank of Parsons 
and the remainder of the assets, including the notes and chattel mort- 
gages described in plaintiff's amended petitions were taken over and 
acquired by plaintiff, and plaintiff assumed the remaining deposit lia- 
bilities; that when plaintiff took charge of the management of the af- 
fairs of the bank, about June 1, among its assets were the following 
described notes of the defendant, H. J. Cloonan: No. 38,321, dated April 
23, 1941, due June 22, 1941, $950 unsecured; No. 38,322, dated April 
14, 1941, due May 14, 1941, $6,900, unsecured; and No. 38,323, dated 
April 30, 1941, due June 29, 1941, $4,000, secured by a chattel mortgage 
described in plaintiff’s petition in case No. 5437, signed by H. J. Cloo- 
nan; that these three notes were signed and executed on April 30, 1941; 
that the bank was indebted to defendant in a large sum and defendant 
was anxious that the bank remain in business; that on or about June 3, 
1941, W. L. Webber, the authorized agent of plaintiff in charge of the 
bank, caused defendant to be summoned to the bank for a conference 
with W. A. Smith, acting cashier of the bank, under the direction of 
W. L. Webber, both of whom in fact were acting as agents for plaintiff, 
even though W. A. Smith had the nominal title of cashier; that during 
the oral conversation W. L. Webber was present and gave whispered 
and oral directions to W. A. Smith; that it was there stated by them 
to defendant orally that plaintiff was endeavoring to work out a plan 
whereby the Exchange State Bank could be kept open as a going con- 
cern; that defendant’s attention was called to his three notes above 
mentioned and it was there stated to defendant that the property cov- 
ered by the $4000 chattel mortgage was inadequate; that the $6900 and 
$950 notes were unsecured, and even though two of the notes were not 
due that if defendant would secure the notes and make the same eligible 
as an asset of a going concern the bank would be kept open, provided 
other ineligible assets were likewise made eligible sufficient to consti- 
tute a proper reserve in the bank; that defendant stated that a check 
of the affairs of the bank had indicated, and a check of his books 
showed clearly, that payments had been made upon the above described 
notes for which defendant had received no credit; that it was thereupon 
orally stated to defendant that if he would execute note No. 38,679 and 
secure the same by a chattel mortgage upon used cars to which defend- 
ant had title thereto, a list of which was then presented to defendant, 
and if he would execute note No. 38,680 and give a new chattel mort- 
gage in the sum of $2500 in place of a $4000 chattel mortgage on the 
personal property described in plaintiff’s petition in case No. 5437, and 
if defendant would cause his obligations, which were then due and not 
due, to be renewed, and sign the papers, and cause his wife to sign the 








754 THE BANKING LAW JOURNAL 


same, that the notes and chattel mortgages would not be dated and 
would not be placed in the assets of the Exchange State Bank until it 
was determined that the bank could be continued as a going concern, 
and in the event the bank was not continued as a going concern and 
its doors kept open that the notes and chattel mortgages would be re- 
turned to defendant and would not be placed in the assets, and in the 
event the bank was closed and taken over by plaintiff the only obliga- 
tion of defendant in the bank would be the $950 note, the $6900, both 
unsecured, and the $4000 secured by a chattel mortgage on his shop 
equipment and his furniture and fixtures; that defendant stated to W. 
A. Smith that the list of used cars which was submitted to him and de- 
scribed in the chattel mortgage set forth in plaintiff’s petition in case 
No. 5439 were not in Labette county, and that most of them were in 
Montgomery county, and that he could not, without checking the same, 
determine, if the cars were in his possession or otherwise; that defend- 
ant further stated to the agents of plaintiff that his obligations would 
be materially reduced if he had credit for the payments his record 
showed had been made, and in addition thereto that he had an account 
against the bank; that it was then stated to the defendant that in either 
event, that is to say, the closing of the bank or the bank being kept 
open, the defendant would be given credit for such payments as he had 
made and for such valid open account as he had against the bank. It 
was further alleged that, acting upon the agreement and believing the 
representation of the parties that the bank would be kept open, this 
defendant caused his wife, Helen M. Cloonan, to sign two blank notes 
and two blank chattel mortgages, and that this defendant signed the 
notes and chattel mortgages described in plaintiff's amended petition in 
the above cases with the exception that neither of the notes and neither 
of the mortgages was dated, and with the explicit agreement and un- 
derstanding that they were not to be dated until and only in the event 
the bank was kept open as a going concern, and that at the time he 
signed the same and handed the notes and chattel mortgages to W. L. 
Webber they were not dated, but were otherwise in the same condition 
as set forth in the above cases. 

Defendant further alleged that the bank was not kept open, and 
closed its doors on June 21, 1941, and that the notes and chattel mort- 
gages above referred to were wrongfully dated without authority of 
either defendant and the date of June 9, 1941, was inserted in the instru- 
ments without authority of defendant, and the same were placed in 
the assets of the Exchange State Bank; and defendant therefore specifi- 
cally denied the execution of the notes and chattel mortgages described 
in plaintiff's amended petition, as they were set forth, and alleged that 
the same are invalid and void, and that plaintiff, through its officers 
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and agents, had full knowledge of the facts he had pleaded herein; that 
the notes and chattel mortgages should be decreed null and void and 
returned to defendants, and that defendant be credited with the pay- 
ments hereinafter described in the three valid notes, being Nos. 38,321, 
38,322 and 38,328, which notes were kept by plaintiff in the Exchange 
State Bank and never were delivered to defendant, for the reason that 
the three notes were valid obligations and were not renewed or sup- 
planted by notes 38,679 and 37,680. Defendant further alleged that 
he is entitled to the following credits and payments upon his valid obli- 
gations, which payments he made to the Exchange State Bank as fol- 
lows: May 16, 1941, $2500, represented by defendant’s check No. 5717, 
drawn on the Exchange State Bank of Parsons and charged to his ac- 
count, for which he was given no credit on his obligations; May 17, 1941, 
$4000, defendant’s check No. 5823, drawn on the Exchange State Bank, 
charged to his account, for which he was given no credit; May 24, 1941, 
defendant’s check No. 5875 for $3200, drawn on the Exchange State 
Bank of Parsons, which check was charged to his account and for which 
he was given no credit on his obligations; that these checks totaled 
$9700; that defendant has made the following payments, which repre- 
sent the net proceeds from automobiles described in the chattel mort- 
gage in case No. 5439, to the Exchange State Bank from June 14, to 
June 21, 1941, while the same was being operated under the direction of 
plaintiff; and after that date to the Federal Deposit Insurance Corpora- 
tion, the following sums: (Here are listed payments on various dates 
from June 14 to August 23, 1941, which, with an adjustment of interest 
of 94 cents on December 15, 1941, totaled $3455.94.) Other credits 
were claimed, as a result of which defendant alleged plaintiff is indebted 
to him in the sum of $346.29, which the court should decree to be a 
preferred claim, and should be paid in full to defendant. 

It was further alleged that plaintiff wrongfully caused an order of 
garnishment to be issued in case No. 5439 of funds due defendant from 
the Fidelity and Deposit Company of Maryland; and on November 5, 
1942, under the order of garnishment, the sum of $1569.70 was paid to 
the clerk of the court; that at the time of issuing the garnishment de- 
fendant was not indebted to plaintiff, and that defendant is entitled to 
judgment for the amount, with interest, and a reasonable attorneys’ fee. 

It was further alleged that the $9350 note and chattel mortgage sued 
upon in case No. 5439 and the $2500 note and chattel mortgage sued 
upon in case No. 5437 were never lawfully delivered, but were deliv- 
ered conditionally, as previously set forth, and the agents of plaintiff 
knew that the bank could not be kept open, and the attempted renewal 
and substitution of those instruments for the valid obligations of de- 
fendant to the bank at that time never became effective; that the agents 





756 THE BANKING LAW JOURNAL 


of plaintiff were attempting to secure a renewal of the obligations and 
securities under the representations made by them, and that the only 
obligations owed by defendant to the bank at that time were the three 
notes, $950, $6900 and $4000, as above set forth, which notes are not 
in possession of defendant, were never returned to defendant, and that 
the notes have, been fully paid; that defendant is not indebted to plain- 
tiff in any sum, and that plaintiff is indebted to defendant, as set forth 
herein. 

Further answering the defendant denied each and every allegation 
contained in plaintiff's second amended petition. The prayer was for 
judgment against plaintiff for $346.29, against the assets of the Ex- 
change State Bank and for interest at six per cent on $1509.70 from 
November 5, 1942, and that the court order and direct the clerk to 
pay defendant the $1599.70 in his hands held in garnishment and for 
reasonable attorneys’ fees, costs, and such other relief as may be 
proper. This answer was sworn by H. J. Cloonan and signed by his 
attorneys, and attached thereto was an “Exhibit A,” which is a copy 
of his account as pleaded. 

Plaintiff filed a reply to the answer of H. J. Cloonan which contained 
a general denial and alleged that W. L. Webber was an examiner of 
plaintiff and was in the Exchange State Bank for the purpose of ex- 
amining the bank on behalf of plaintiff and assisting the banking de- 
partment of the state of Kansas in its examination; that defendent had 
actual knowledge of the status of W. L. Webber, knew that he was an 
examiner and what authority he had, and knew that he was not in 
charge and control of the management of the bank; specifically denied 
that the notes were delivered by defendant to W. L. Webber, and 
further alleged that defendant knew the notes were placed in the 
assets of the bank, and that after the closing of the bank continued 
to make payments on the notes and at no time demanded their return 
on the ground that they had been conditionally delivered and were not 
valid obligations; that defendant knew at the time of the closing of the 
bank that his notes were among the assets of the bank and that by 
reason thereof he is now estopped from denying their validity; that 
plaintiff's notes were placed in the assets of the bank prior to plaintiff’s 
purchase and acquisition thereof; that defendant voluntarily delivered 
the notes to the bank, knew they were placed in the records thereof, 
and knew, or should have known, that the notes were assets of the 
bank and so considered by plaintiff, and as a result thereof, and because 
plaintiff is a governmental agency created by an Act of Congress to 
stabilized banks, defendant is now estopped to deny the validity of the 
notes. 

‘Plaintiff further denied that the checks referred to by defendant 
in his answer were payments on the indebtedness which plaintiff is now 
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suing on; “that plaintiff does not know what said checks were in pay- 
ment for or whether said bank ever received said payments or the 
benefit thereof”; that it was the practice of defendant to obtain loans 
from the bank through its cooperation with Harold Reece which were 
in excess of defendant’s loan limit with the bank; that although plain- 
tiff does not know the various amounts or the different times such 
loans were obtained its loans were made on defendant’s notes, which 
were never shown on the records of the bank, and if and when the 
notes were repaid defendant’s checks in payment thereof would go 
through the bank but no credit would be shown on the bank’s records 
for which the checks were in payment; that defendant has knowledge 
of such transactions and has books and records in his possession to 
show the dates and amounts of such excess loans, and such practice 
was contrary to proper banking practices, and that for such reason 
plaintiff is unable to state what checks defendant refers to were in pay- 
ment of, if any, except that they were not in payment of notes here in 
suit. This reply was verified by plaintiff’s attorney on October 23, 1943, 
and reverified by the attorney on July 24, 1945. The verification con- 
tains a sworn denial of agency. 

The defendant, Helen M. Cloonan, filed a separate answer in which 
she specifically denied that she signed the notes and chattel mortgages 
described in plaintiff’s petitions in the form in which they appear therein, 
and alleged that she is the wife of the defendant, H. J. Cloonan; that he 
is and was at all times mentioned in plaintiff’s petition the owner of the 
Cloonan Motor Company, an automobile agency in Parsons; that she 
had no interest whatever in the agency; that she signed two blank notes 
and two blank chattel mortgages which were undated and were not filled 
out and for which she received no consideration; that she was informed 
by her husband at that time that he was indebted to the Exchange 
State Bank on an unsecured note for $950, an unsecured note for $6900, 
and a note for $4000 secured by a chattel mortgage on equipment and 
furniture in the automobile agency; that at the time she signed the 
blank notes sued upon she was informed by her husband that he was 
endeavoring to determine the amount of his obligations to the Exchange 
State Bank upon which he had made payments and for which he had 
received no credit, and that it had been represented to him by the 
agents of plaintiff that if he would execute the two notes and leave 
them with the agent of plaintiff at the Exchange State Bank the notes 
would not be used unless the Exchange State Bank continued in opera- 
tion, and that a reconciliation of credits and debits would be made 
and he would receive the credits for which he was entitled, and that un- 
less the Exchange State Bank was kept open the notes she signed in blank 
were not to be used, and acting upon the statements of her husband she 
signed the two blank notes and two blank chattel mortgages, which were 
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filled in after she had signed them and which she is informed and believes 
are the $2500 note and chattel mortgage described in case No. 5437 and 
the $9350 note described in case No. 5439, and that unless arrangements 
above referred to were carried out the notes would never be used and 
would not be valid notes, and she alleged that the Exchange State Bank 
and the plaintiff had no authority to accept the notes and chattel 
mortgages sued upon and that the same are therefore void, and that she 
signed the same solely for accommodation, as stated in her answer. She 
prayed that the plaintiff take nothing and that she recover her costs. 
This was verified by the defendant and signed by her attorney. Plain- 
tiff’s reply to this answer was a general denial. 

The parties agreed upon facts to be accepted by the court and jury 
without further proof as follows: (1) That plaintiff is a corporation and 
governmental agency created by an Act of Congress to stabilize and 
promote the stability of banks and to insure depositors of all banks which 
are entitled to the benefits of insurance, as provided by an Act of 
Congress. (2) That the Exchange State Bank was a banking corpo- 
ration organized under the laws of Kansas, and from August 23, 1935, 
to June 21, 1941, was an insured bank of and under the plaintiff. (3) 
That defendants are husband and wife and have resided at a stated 
address in Parsons, Kansas, and that since about May 9, 1939, H. J. 
Cloonan operated an automobile business in Parsons under the firm 
name of Cloonan Motor Company. (4) That on June 21, 1941, the 
Exchange State Bank was closed because of its insolvent condition. (5) 
That on June 21, 1941, the liabilities of the Exchange State Bank totaled 
$469,801.12; that the bank owned acceptable assets of $49,541.25; that 
to effect the assumption of liabilities of the Exchange State Bank by 
the State Bank of Parsons plaintiff purchased the unaccepted assets 
for the sum of $420,259.87 from the Exchange State Bank, which there- 
upon assigned to plaintiff all its unacceptable assets. Thereupon the 
Exchange State Bank sold and assigned to the State Bank 
of Parsons its acceptable assets for the face value thereof and assigned 
its right, title and interest to the proceeds of the sale of the unac- 
cepted assets to the State Bank of Parsons. Thereupon plaintiff drew 
its check payable to the State Bank of Parsons, a bank also insured by 
plaintiff, in the sum of $420,259.87, and the State Bank of Parsons 
assumed the deposit liabilities of the Exchange State Bank, which was 
done with the approval of the State Bank Commissioner of Kansas 
and the Exchange State Bank and plaintiff; that this was done in 
all respects as provided by law and in discharge of the insurance lia- 
bility to the depositors of the Exchange State Bank. (6) That included 
in the unacceptable assets purchased by plaintiff was the $2500 note 
and mortgage sued upon in case No. 5437 and the $9350 note and mort- 
gage sued upon in case No. 5439. (7) That in case No, 5487 the ar- 
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ticles are in possession of the defendant, H. J. Cloonan, by virtue of 
redelivery bond. Paragraphs 8 and 9 deal with certain payments made 
by defendant, which need not be detailed. (10) The signatures 
of defendants on the instruments sued upon are genuine. (11) The 
notes sued upon each bears a genuine endorsement of the Exchange 
State Bank and the genuine signature of William A. Smith, its cashier. 
(12) That the plaintiff at all times subsequent to June 21, 1945, 
“has been and now is, for valuable consideration, the owner and holder 
of all obligations due the Exchange State Bank” from defendants 
as of that date, including all alleged notes and chattel mortgages. 

At the trial plaintiff called as a witness A. M. Dunn, who testified 
that he lived at St. Louis and had been engaged in the banking busi- 
ness about sixteen years; that he was appointed Liquidator of the 
Exchange State Bank and assumed his duties on June 29, 1941, and 
continued in that capacity for plaintiff until September 16, 1944. 
He identified the notes and chattel mortgages in suit and computed 
the amount due thereon. The agreed statement of facts was introduced 
in evidence. 

Defendants called H. J. Cloonan as a witness. He testified that he 
was the De Soto and Plymouth distributor and owned the Cloonan 
Motor Company in Parsons; that he moved to Parsons early in 1939 
to engage in the automobile business and purchased the Quality Motor 
Company from one Roy Marshall, became acquainted with Harold 
Reece of the Exchange State Bank and did business with that bank 
and with other banks; that the instruments sued upon are not in the 
same condition they were the last time he saw them before the previous 
trial of this action; that before they were signed he had several con- 
ferences with Mr. Smith, cashier of the Exchange State Bank, and with 
Mr. Webber, F. D. I. C. examiner, in the latter part of May and ‘the 
first of June, 1941; that the gross amount of his notes to the Ex- 
change State Bank, about April 25, was $11,850; that he employed 
Cliff Stevenson, a certified public accountant, to audit his books. Mr. 
Stevenson was closing his work and wanted a certificate from the bank 
as to Cloonan’s indebtedness. That William A. Smith, cashier, gave 
Mr. Stevenson a certificate “that the actual liabilities of H. J. Cloonan 
to the Exchange State Bank on December 31, 1940, were $10,900.00, 
represented by two notes, one for $4000.00 and one for $6900.00.” This 
certificate was offered in evidence with a notation of defendant’s note 
for $950 to the bank of a later date. That on May 16, 1941, he took to 
the bank and gave to Reece his check for $2500 and told him to apply 
it on his large note; that he had never received any credit for that pay- 
ment; that on May 17, 1941, he gave Harold Reece his check for $4000 
and told him to apply it upon his original obligations; that he never 
received any credit for this payment. Both checks were charged to 
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his account and were offered in evidence. That after the bank closed 
he learned from Mr. Webber, F. D. I. C. examiner, that his check for 
$3207, dated May 2, had been charged to his account; that he received 
no credit. He testified that he took this check to Reece and told him 
to apply it upon his note. Plaintiff admitted that the check had been 
charged to defendant’s account and the check stub was offered in 
evidence. The witness further testified that about May 29 or June 1 he 
was called to the bank by Mr. Deb Smith, the cashier, and the fol- 
lowing transpired: 


“A. He was Cashier at that time in the bank. This was after 
Reece was out of the bank, and Deb told me the bank was in very 
bad shape, and that they were doing everything possible to keep the 
bank open, and wanted to know if I would give them some help. I 
told him that I had given them too much help as it was. He told 
me that they had come to an agreement—that is the F. D. I. C. and the 
Banking Department had come to an agreement if they could accom- 
plish certain things, and that if the bank could do some of them the 
bank could stay open. They told me they had to get together about 
eighty or ninety thousand dollars in good collateral, and that they had 
practically all of it pledged, and wanted to know if I wouldn’t help 
them out, and he said ‘By giving us some good notes with plenty of 
collateral on them.’ So we discussed what kind of collateral that I had, 
end I explained that I had a large number of used cars. At that time 
I had around $20,000.00 worth used cars, that was unpledged, and I also 
had my shop equipment, but that was pledged on a note, and they 
thought that a $2500.00 note was nearer the true value of the equip- 
ment. So he asked me if I didn’t—if I wouldn’t put this note—these 
notes up, and I told him certainly not. Well, these conversations went 
back and forth, oh, for possibly three or four days, and during that time 
he was in my place of business, and I would be in the bank, and it was 
during this interval that Mr. Webber was there to see me, and when 
we got down to the real details of this transaction I was down to the 
bank, and I was raising some questions—. . . 

“The first question I raised was what would be my future borrowing 
power. In other words, if I would give them this note to use in the 
bank that would automatically shut my credit off because that would 
put my loan limit in excess of their limits. Well, he said, ‘We will have 
to talk to Mr. Webber about that.’ So we went back in the back end— 
Mr. Webber was working in the back end — and at that time the three 
of us was working out a plan whereby my credit would continue as 
I needed the money, which is referred to here, that is accounted for by 
these subsequent notes. 


“Q. At that time, Mr. Cloonan, what notes did you have under 
discussion with Mr. Smith and Mr. Webber? What obligations of 
yours to the bank? A. Well, with Smith, the notes that they had. 
That obligation was the notes that I had practically paid off, and I called 
Smith’s attention to the fact that these notes were paid, that is, that 
they were almost paid. There was only a very small balance on the 
three notes, something less than, well something less than twelve or 
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fifteen hundred dollars. Well, he said, later on down the line if Reece 
had committed fraud in the bank, that I would be able to get the 
proper credit for these payments that I had made on my notes... . 

“He told me that if I would give them these notes it would enable 
them to keep the bank open, and in the event the bank wasn’t kept open 
that these notes were to be returned to me. Now, the notes were un- 
dated, and they were only to be used in the event that the bank was 
to be a going concern. Deb told me that they had had a clearance 
from the F. D. I. C., and the Banking Department, and that they had 
given them six months grace in order to keep the bank going. And that 
was the condition that those notes were delivered, however, they were 
undated at the time. 

“Q. Did you ever give them, or any person, any authority to date 
those notes and put them in the bank? A. No; other than the under- 
standing we had at the time I gave them, the blank notes. ... 

“Mr. Webber was present at the time I gave the note sued on in 
this case. I wanted a clear understanding regarding the trans- 
action and Smith would get up and go back and talk to Webber and 
then Webber would come up and talk to Smith during the time 
Smith and I were discussing the giving of the notes.” 

He further testified that he was present at the bank on July 29, 
1941, when W. J. Steffen, assistant liquidator, gave Mr. Stevenson the 
following certificate: 

“The Exchange State Bank, as of June 30, 1941. Date 6-14-41, 30 
days, 7-14-41, $200.00. 6-13-41, 30 days, 7-13-41, $200.00. 6-17-41, 30 days, 
7-17-41, $200.00. 6-9-41, 30, 7-9-41, $2500.00, Equipment. 6-9-41, 30, 
7-9-41, $8750.00. H. J. ‘and Helen M. 6-9-41, 30, 7-9-41, $550.00, Cen- 
tral Used Car Exchange, by H. J. Cloonan, 6-9-41, 30, 7-9-41, $615.00, 
Central Used Car Exchange, by H. J. C. Bank account overdraft as of 
June 30, 1941, $2317.60. $15,332.60. I hereby certify that the above seven 
notes are all the actual liabilities known at this time owing the Exchange 
State Bank, as of June 30, 1941, plus overdraft of approximately 


$2320.00. Then in pencil, the exact amount $2317.60. W. J. Steffen, 
Assistant Liquidator.” 


It will be noted this includes the notes in suit and some small notes 
given prior to June 30, 1941, and his overdraft on that date. ‘The wit- 
ness testified that he had paid the Exchange State Bank all that he 
owed it and that there was a slight credit due him of $100. 

On cross-examination counsel for plaintiff asked defendant if he 
had been charged with a crime in an indictment filed in the United 
States District Court of Kansas, third division, on May 3, 1942. This 
case had been tried once before and a new trial granted. Anticipating 
an inquiry into this matter, as in the previous trial, defendant had ob- 
jected to the court and counsel for plaintiff before the witness was 
called to the stand about an inquiry into this matter. He made further 
objections at the time the witness was cross-examined. The objections 
were overruled, the defendant answered in the affirmative, and there 
was read to the jury by counsel for the State several counts of the in- 
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dictment, and all of it, consisting, we are told, of some 42 pages and as 
many as eleven counts, was introduced in evidence and later sent to 
the jury room. Each of the counts read covered about three pages of 
the printed abstract and contained many charges in formal language. 
Plaintiff also introduced in evidence the judgment of the Federal Dis- 
trict Court, which showed that seven counts of the indictment were 
dismissed and that the witness, with the permission of the court, had 
entered a plea of nolo contendere to four of the counts of the indictment. 
On redirect examination the witness was asked if he was guilty of any 
of the charges in the indictment, to which the court sustained an ob- 
jection. The court also sustained an objection to questions as to the 
circumstances under which the plea was entered and the reason for 
the witness entering such a plea. Upon the hearing of a motion for a 
new trial the witness included in his affidavit what would have been his 
answer to those questions had be been permitted to testify. The court 
did permit the witness to testify that he never suffered any inconvenience 
or paid any court costs or anything in connection with the criminal case. 
The witness was asked questions as to the amount of money necessary 
for him to have in the conduct of his business and whether the circum- 
stances of the criminal indictment and his plea had injured his credit 
with other banks. Objections to those questions were sustained. The 
witness further testified that in August, 1941, he had a conversation with 
Mr. Dunn and told him he was going to sell the cars covered by the 
mortgage in suit for the reason that he had already paid the bank all 
he owed it; that in fact he did sell the mortgaged cars. 

William A. Smith, called as a witness for defendant, testified that 
he was then working in the Joplin National Bank and Trust Company 
of Joplin, Missouri; that he was previously employed by the Exchange 
State Bank of Parsons as assistant cashier up until three months before 
the bank closed, when he was made cashier; that he was familiar with 
the line of credits the bank extended to H. J. Cloonan; that he re- 
membered that Mr. Cliff Stevenson, certified public accountant, was 
endeavoring to learn the amount of indebtedness of Mr. Cloonan to 
the bank. He referred Mr. Stevenson to Mr. Reece, but he did not 
hear their conversation. Another time when Mr. Stevenson came back 
the witness checked the liabilities and signed defendant’s “Exhibit BB.” 
He testified that this exhibit speaks the truth and was the correct 
figures on the liability ledger of the bank; that he was handling the 
books and records and was familiar with them; that the books of the 
bank were in balance at all times; that he knew Mr. Webber, the ex- 
aminer of the F. D. I. C.; that Mr. Webber made an examination of the 
bank; that a board of directors meeting was called and Webber made 
recommendations to the board, at which time there were other members 
of the Banking Department present, and it was recommended that Mr. 
Reece should resign as president of the bank; that after Reece resigned 
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the witness went in as cashier and was in charge; that Mr. Webber 
was in the bank and efforts were being made to get the bank’s ‘affairs 
up in the shape they should have been; that they discussed with Mr. 
Webber and the Banking Department what would have to be done, or 
the bank closed. While the bank was kept open and Mr. Webber was 
there the witness discussed things with him and went to him for ad- 
vice on different problems. He discussed with Webber the Cloonan 
notes. The $4000 note was secured by a mortgage on the office and shop 
equipment. It was due June 29. There was no security for the $6900 
note, due May 14, and no security for the $950 note, due June 22. 
After discussing the notes with Webber the witness had several dis- 
cussions with Cloonan, endeavoring to get him to give security. Cloonan 
stated that he did not want to change his notes and said the bank 
owed him some money; that he did not want to secure the notes until 
everything was straightened out. He knew the bank examiners were 
there, but he wanted to get his affairs straightened up before he did any- 
thing else. He had several conversations with Cloonan, two of them at his 
place of business when Webber was not there. About the third conversa- 
tion Cloonan asked if the bank was to remain open, and the witness told 
him it was so far as he knew; that he wanted the notes renewed before 
the examiners left and if Cloonan wanted to bring up anything about 
money owing him that he could make his claim in the regular course 
of business, so far as the notes were concerned. The witness drew up 
the notes in suit and told Cloonan that he wouldn’t use them until he 
found out if the bank was going to stay open, and if the bank wasn’t 
going to stay open his notes would be in the same condition as when the 
examiners were there. At the time these notes in suit were signed they 
were undated and the chattel mortgages were undated. The witness 
told Cloonan these notes would not be dated until they were to be 
used, and the notes were not to be used if the bank was not kept open. 
He thought he told Mr. Webber about that, but was not sure; it was 
his practice to do so when a matter of this kind was done. He testified 
that about June 14 he dated the notes and mortgages June 9 and placed 
them in the assets of the bank. He was not sure that he told Webber 
about that, but thought he did. He testified that he told Cloonan about 
it, but that the time might have been as late as after the bank was taken 
over by plaintiff. He admitted that his doing so was contrary to an 
agreement with Cloonan and explained that so many things were to be 
done about the bank that perhaps he did not think about his agreement 
with Cloonan at that time. On cross-examination he was asked if it 
wasn’t a common practice in the bank for six months before it was 
closed for unrecorded loans to be made. He testified it was not the 
practice so far as he knew to handle loans in that way; that he later 
learned what the practice was, and answered that he knew there were 
items handled there in that way; that he didn’t know anything about 
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the particular items; that he later learned that it was the practice to . 
carry some cash items in that way. _ 

J. M. Stewart, called as a witness for defendant, testified that he 
lived in Parsons and had been in the drug business there for 19 years; 
that he was a director in the Exchange State Bank; that he knew Mr. 
Webber, an employee of the F. D. I. C., and had met him when he 
examined the bank in 1940; that Mr. Webber was present at a meeting 
of the board of directors on June 1, 1941, and stated: “He was in charge 
of the meeting”; that what he meant to say was that he was in full 
charge. 

“A. Mr. Webber told the Board of Directors that the bank owed 
in the neighborhood of eighty to one hundred thousand dollars on un- 
secured paper, and that our stock was worthless and would be assessed 
one hundred per cent, and asked us to talk to Harold Reece, which was 
granted. I went outside and found Harold Reece, which he verified 
what Mr. Webber had told me, and that was all there was to it. And we 
just lost our stock. We understood the situation, as he explained it 
very carefully, that we didn’t have enough assets to handle eighty or 
one hundred thousand dollars worth of unsecured paper.” 


He testified that Mr. Webber told the members of the board that the 
bank owed more money than its directors could take care of; that the 
F. D. I. C. was going to have to take over; that the bank was insolvent, 
and that the F. D. LC. did take over; that Mr. Webber continued around 
the bank until the bank was closed; that there were several meetings of 
the board of directors and the witness was present at all of them and 
took an active part in them; that he considered the bank was out of the 
hands of the directors from the time the meeting was called, and that 
the F. D. I. C. had full charge; that the assets were not transferred until 
June 21, and that the directors voted to transfer them, but he thought 
the F. D. I. C. had charge of it long before that. The directors had to 
sign the papers to make them legal. 

R. J. Sharshal, called as a witness for defendant, testified that he 
was postmaster of Parsons and was a director of the Exchange State 
Bank; that he first met Mr. Webber, the F. D. I. C. examiner, about 
June 1, 1941; that Webber called at his office about that time and 
said there were some conditions about the bank that were not too 
healthy; that about June 1 a meeting of the board of directors was called; 
that Mr. Webber and other members of the F. D. I. C. were present 
at the meeting; that Webber made a talk to the board of directors and 
stated that the affairs of the bank were in such bad shape that the stock 
was worthless; that there would have to be a lot of improvement if 
the bank continued to operate. There were later meetings of the board 
of directors at which Mr. Webber was always present, and at a later 
meeting he stated that the bank’s condition was worse than he had first 
reported to them; that the plan they had set up to organize the bank 
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and operate it would not be able to go forward; that it would be un- 
necessary to liquidate the assets of the bank, but that it might be merged 
with another -bank, which would take the assets considered good, and 
that the F. D. I. C. would liquidate the remainder; that the board of 
directors would have to make arrangements to merge with the other 
bank. On cross-examination he was asked and answered the follow- 
ing questions: 


“Q. Mr. Sharshal, you don’t mean to convey the impression to the 
jury, do you, that Mr. Webber went down there and told you Directors 
what you had to do, do you? A. Yes. 


“Q. He told you what you had to do? A. He told us what to do. 


“Q. Did he tell you you had to do it? A. He told us this was the 
deal. 


“Q. What deal? A. Well, that we were to do things. Things we 
were to do. 


“Q. You understood you didn’t have to sign anything that you 
didn’t want to sign, didn’t you? A. No. I understood that we were 
to sign it. 

“Q. Did somebody coerce you into signing something you didn’t 
want to sign? A. I would say they directed us to do it. 


“Q. No, I am asking you if anybody took charge of or closed the 
bank contrary to the will of the stockholders or the Directors. A. Yes, 
they did. 

“Q. Contrary to the Directors? A. Yes.” 


Defendant called as a witness A. M. Dunn, who had previously tes- 
tified for plaintiff, and asked the witness to state the amount, as near as 
he could, which he, as liquidator, collected from the assets turned over 
to the F. D. I..C. An objection was made to that and sustained by 
the court. Defendant offered to show by the witness that as liquidator 
he had recovered approximately $300,000 from the assets of the bank. An 
objection to that showing was sustained. 

Defendant called Cliff C. Stevenson as a witness, who testified that 
he had been a certified public accountant since 1934 and belonged to 
the Kansas Society of Certified Public accountants and also to the 
American Institute of Certified Public Accountants; that in 1940 H. C. 
Cloonan employed his firm to make an audit of his books for 1940 and 
ascertain all his assets and liabilities. The witness and his assistants 
were given free rein of all defendant’s records, made contacts with all 
his known creditors, commercial creditors, banks and financial com- 
panies, and any other source of information from which they could 
learn of his liabilities, and they tried to verify his records and the 
records of the other parties. He called upon the Exchange State Bank 
several times, asking for a statement of the liabilities of the Cloonan 
Motor Company held by the bank and any indebtedness the bank 
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held of Mr. Cloonan’s. Mr. Smith referred him to Mr. Reece, who put 
him off several times on account of being busy, but in April, 1941, he 
told Mr. Reece that he was closing up his work and needed the state- 
ment requested; that at that time he was furnished with what became 
defendant’s “Exhibit BB”; that this statement was in accord with Mr. 
Cloonan’s records. He prepared an audit of the Cloonan Motor Com- 
pany as a certified public accountant covering the year 1940. This was 
offered in evidence as “Exhibit HH.” Objection was made to the offer 
and the witness was asked where the records were from which he made 
the audit and stated that they were still in Mr. Cloonan’s place of busi- 
ness. The court sustained an objection to the introduction of the 
audit because the books themselves from which the audit had been 
made were not in court. On cross-examination he was asked about some 
other matters which are not here involved. 

In rebuttal John R. Emery was called as a witness for plaintiff 
and testified that he had lived in Wichita since 1930; that in 1941 he 
was first special assistant bank commissioner for Kansas; that he first 
met Mr. Cloonan on June 9, 1941; that his assistant, Mr. Hadsell, and 
Mr. Webber and Mr. Smith, were present; that he had received word 
from the Banking Department that they were dissatisfied with the 
findings of Mr. Webber’s last examination and he had been sent to make 
further investigation; that the value of unsecured notes in the bank 
had increased since the last examination and they thought it proper 
to call the borrowers in for a statement, and Mr. Cloonan was called to 
the bank. On being asked to state what Mr. Cloonan said regarding 
his obligations to the Exchange State Bank he answered: “The sub- 
stance of his statements made at this interview was that he owed his 
own obligations, consisting of three notes approximately—Now, I can’t 
give the exact figures, approximately $11,500.00 or $11,800.00,” and 
that he was responsible for some other obligations not here involved. 

W. L. Webber, called as a witness for plaintiff, testified that he 
had been vice-president of the Security National Bank of Kansas City, 
Missouri, since November 15, 1943; that he was assistant bank commis- 
sioner of Kansas in 1937 and 1938; that in 1941 he was examiner for 
the Federal Deposit Insurance Corporation, which job he had held since 
January 1939; that he went to Parsons May 26, 1941, to conduct the 
annual examination of the Exchange State Bank; that he gave a report 
of the examination to the F. D. I. C. district office at Kansas City and 
returned to Kansas City on June 2; that he had a conversation with 
Reece in which Reece offered to resign because of apparent discrepancies 
and irregularities. The witness told him he had no authority to accept 
his resignation; that he should present it to the officers of the bank; that 
his authority was to determine the asset condition of the bank, appraise 
the value of its loans, bonds, and other assets, to determine its solvency, 
and to report to the State Banking Department any unsound banking 
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practices; that he had no authority to take charge of it; the 
bank did not take charge of it; that he came back to Parsons 
on June 9 and was present at the conversation with John R. 
Emery, Guy Hadsell and Mr. Cloonan, in which Mr. Cloonan said 
that he owed the bank $11,850, and that he also owed the 
bank $11,500 on a note signed by his wife. He further stated that he did 
not know anything about any conditional delivery agreement between 
Cloonan and Smith at the time the notes sued upon were made. On 
cross-examination he testified that the F. D. I. C. is an insurance corpora- 
tion, charges one-twelfth of one per cent for insurance of deposits in 
banks for each individual up to $5000; that the assets of the bank 
were turned over to the examiner Miller of the F. D. I. C. and that 
Mr. Dunn finally took over the liquidation of the bank; that he did 
not preside at the meeting of the board of directors on June 1; that Mr. 
Stewart and Mr. Sharshal were mistaken when they testified he did; 
that he did not state at the meeting that the bank was insolvent and 
could go no further; that when he returned to the bank on June 9 he 
put in his entire time at the bank during working hours; that on June 
9 he had a conversation with Cloonan and called his attention to a 
check for $3207.00 that had been charged to his account and asked to 
see the check, which apparently was shown to him, and by an examina- 
tion of the checking account the witness found the check had been 
charged to his account but that he had received no credit on his liability 
ledger; that while the witness was at the bank he consulted with Mr. 
Smith about various transactions in connection with the bank. Smith 
asked his advice about renewing some loans and obtaining securities. 
He discussed the three Cloonan notes—the $6900 note, the $4000, and 
the $950 note—with Smith. He saw those notes in the bank. These 
were the only three that were assets of the bank. The witness did not 
recall that he had ever seen the $2500 and the $9350 notes involved in 
suit. 

Plaintiff called as a witness Surrie W. Fenlaw. He testified he was 
39 years of age, had been employed by plaintiff since May, 1942: that 
his home was Gilmer, Texas; that in 1930 he obtained a B. A., and an 
M. A. degree in accounting, in the University of Texas; that he was not 
a certified public accountant; that he made an audit of Mr. Cloonan’s 
books, which took him from January 28 to June 2, 1944; that three days 
prior to his testifying he had prepared a statement, which was offered 
in evidence as plaintiff’s “Exhibit 18,” a copy of which appears to have 
been given to defendants’ attorney at the time it was offered in evidence. 
This pertained to the three checks of May 10, 1941, $2500; May 16, 
1941, $4000, and May 17, 1941, $3207, which defendant had alleged he 
had given the Exchange State Bank and for which he had received no 
credit, and purported to show notes to the bank for which these checks 
were payments, and the witness’s own interpretation with respect to 
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those matters. This was admitted in evidence over defendants’ ob- 
jection, and later was sent with the jury at its consultation, 

In surrebuttal defendant recalled Cliff C. Stevenson, who had but 
a few minutes to look over “Exhibit 18,” who testified there was no 
way an auditor or bookkeeper, who had not had the opportunity to 
make up the books himself and handle the transaction, could tell from 
the record on what note the $4000 check was paid, and that was true 
of the other checks, the notation being simply that the checks were on 
“notes payable”; that it would be entirely an assumption of an auditor 
to say that the checks were payable upon any particular notes. 

Defendants requested a number of instructions which were not given, 
and objected because of the refusal of the court to give them, and also 
objected to instructions given which were not in harmony with those 


requested. 
The jury was asked and answered special questions as follows: 


“1. Do you find that the notes and mortgages sued upon were to 
be used and placed in the assets of the bank only in the event the bank 
was kept open as a going concern? Answer: No. 

“Q. Were the notes and mortgages sued upon undatéd at the time 
they were left with the bank. Answer: Yes. 

“3. Were these notes and mortgages placed in the bank contrary 
to agreement with Cloonan at the time they were left with the bank? 
Answer: No. 

“4. Do you find that Cloonan requested the payments he made to 
be applied on old notes and obligations, and not on the notes sued upon? 
Answer: No.... 

“11. If you find for the plaintiff in case No. 5439, please state the 
amount you allow by way of principal, and by way of interest, as fol- 


lows: 
“Principal: $5,468.18 
Interest: $1,874.73 
Total: $7,342.91.” 


Defendants moved to set aside the answers to questions Nos. 1, 3, 4 
and 11 upon the grounds that they were contrary to the evidence and 
not supported by the evidence. Defendants moved for a new trial, which 
raised all the questions hereinafter discussed, and in support of the 
motion filed an affidavit of H. J. Cloonan which embodied the evidence 
alleged to have been wrongfully excluded. 

We now turn to the legal questions argued. Appellants first contend 
the court erred in admitting in evidence the indictment in the Federal 
criminal action, defendant’s plea of nolo contendere therein, and in per- 
mitting counsel for plaintiff to read several counts of the indictment 
to the jury, and in sending the entire indictment to the jury for its use 
while considering its verdict. The point is well taken. In 22 CJS., 
Criminal Law § 425, page 658, it is said: 
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“The so-called plea of ‘nolo contendere,’ which is still allowed in some 
judisdictions, is not a plea in the strict sense of that term in the crimi- 
nal law, but a formal declaration by accused that he will not contend 
with the prosecuting authority under the charge. It is said to be in 
some respects in the nature of a compromise between the state and 
accused. It it not one of the pleas open to accused as a matter of right, 
but is allowable only under leave of, and acceptance by, the court. 
When accepted by the court, it becomes an implied confession of guilt, 
and, for the purposes of the case only, equivalent to a plea of guilty; and, 
when judgment has been entered on the plea, the record is competent 
evidence of the fact of conviction. The difference between it and a plea 
of guilty appears simply to be that, while the latter is a confession 
binding accused in other proceedings, the former has no effect beyond 
the particular case. It is an implied confession of guilt only, and cannot 
be used against accused as an admission in any civil suit for the same 
act.” (Citing many authorities.) . 


We call attention to the fact that in some respects it is in the 
nature of a compromise between the state and the accused. In State v. 
La Rose, 71 N. H. 435, 52 A. 943, 945, the court said: 


“The plea is in the nature of a compromise between the state and 
the defendant,—a matter not of right, but of favor. Various reasons 
may exist why a defendant, conscious of innocence, may be willing to 
forego his right to make defence, if he can be permitted to do so without 
acknowledging his guilt.” 


And in Doughty v. De Amoreel, 22 R. I. 158, 46 A. 838, the court 
used this language: 


“This is not a confession of guilt, because an accused person might 
find himself without witnesses to establish his innocence, from their 
death, absence, or other cause, .. .” 


We call attention, also, to the language above quoted from C.JS., 
that it is “an implied confession of guilt only, and cannot be used against 
accused as an admission in any civil suit for the same act.” 

In Tucker v. United States, 7 Cir., 196 F. 260, it was held that it is 
distinguishable from a plea of guilty in that it cannot be used against 
the defendant as an admission in any civil suit for the same act. Many 
authorities are cited in support of the text on this point. Substantially 
the same text is found in 16 C.J. 401, where authorities are cited upon 
this point under Note 88. See also 22 C.J.S., Criminal Law, § 425. 

Cannot be used in a civil case: Commonwealth ex rel. Warner, 
Appellant v. Warner, 156 Pa.Super. 465, 40 A.2d 886; Twin Ports Oil 
Co. v. Pure Oil Co., D.C., 26 F. Supp. 366. 

Technically, a plea of nolo contendere does not admit the allega- 
tions of the charge, but merely says that defendant does not choose to 
defend: United States v. Weirton Steel Co., D.C., 62 F.Supp. 961; 
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Esarey v. Buhner Fertilizer Co., Ind. App., 69 N.E.2d 755, 757; Com- 
monwealth v. Smith, Appellant, et al., 151 Pa.Super. 118, 30 A.2d 839, 
346; Teslovich et ux. v. Fire. F. Ins. Co., Appellant, 110 Pa.Super. 
245, 167 A. 354; Schad v. McNinch, 103 W.Va. 44, 136 S.E. 865; In re 
Smith, 365 Ill. 11, 5 N.E.2d 227; State v. Suick, 195 Wis. 175, 217 N.W. 
743; Olszewski v. Goldberg, 223 Mass. 27, 111 N.E. 404; Fidelity-Phenix 
Fire Ins. Co. of New York v. Murphy, 231 Ala. 680, 166 So. 604, 609; 
State v. La Rose, 71 N.H. 435, 52 A. 943; Commowealth v. Ingersoll 145 
Mass. 381, 14 N.E. 449. 

The whole matter here is susceptible of the view that after the 
district attorney’s office had been induced to get the indictment returned 
by a grand jury it did not want to try the case against Cloonan. Cer- 
tainly, if the government had wanted to try the case it would have done 
so. It may be that the defendant regarded himself as innocent and was 
planning to defend the case if the government decided to try it. In 
his affidavit on the motion for a new trial were included statements to 
that effect, and that he so advised the district attorney. The result 
was that seven counts of the indictment were dismissed when the gov- 
ernment was willing for him to enter a plea of nolo contendere, with 
the understanding he would receive no punishment. This matter had 
to be taken up and approved by the presiding judge of the district 
court, which at that time was the Hon. Richard J. Hopkins. There is no 
contention that was not done, and defendant in his affidavit on his 
motion for a new trial states that it was, with the result that he was 
given no punishment by the way of fine or imprisonment, and that 
he was not even charged with any of the costs of the proceeding. It 
might be regarded as tantamount to an admission by the government 
that the charges of the information couJd not be proved. That it per- 
tained to the same matter involved in the civil action cannot be dis- 
puted. Indeed, that is why plaintiff was so anxious to have it introduced. 
Hence, its introduction was in direct conflict with the rules stated in 
C.J.S., supra, sustained by many authorities, and with none cited to the 
contrary. It was argued by appellee that this whole matter was intro- 
duced simply as affecting the credibility of the witness, H. J. Cloonan. 
The court instructed the jury that it was introduced for that purpose and 
should not be considered otherwise. We find nothing in the record as 
abstracted that the jury were advised of that fact at the time the 
evidence was introduced.’ Aside from that, we think its introduction 
for that purpose was not justified and amounted to an abuse of the 
court’s discretion. Three or four of the counts were read in full to the 
jury. (Counsel disagree as to how many were read.) Each of these 
covered about three pages of the printed abstract. They are filled with 
accusatory words and phrases common and proper in such an indict- 
ment. More than that, the entire indictment was received in evidence, 
which contained eleven counts of about 42 pages, and all of it was sent 
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to the jury room. Counsel for plaintiff in his closing argument made 
extensive use of it in condemning the defendants. The passionate dis- 
cussion of that matter by counsel could not help but inflame the jury, 
and was highly improper. Counsel for appellee says that defendants’ 
counsel did not object to the argument. The objection was not neces- 
sary, since the court had erroneously admitted the evidence. Counsel 
for plaintiff properly assumed that he had a right to discuss it. See 
State v. Powell, 120 Kan. 772, 798 to 800, 245 P. 128. It was error for 
the court (a) to receive in evidence the nolo contendere plea, (b) to 
permit to be read to the jury three or four counts of the indictment, 
(c) to send the entire indictment to the jury and to permit plaintiff’s 
argument thereon to the jury. 

Counsel for appellants contend the court erred in admitting in evi- 
dence plaintiff’s “Exhibit 18.” The point is well taken. It was not alone 
the report of an accountant whose business it was to state in his re- 
port what he actually found, but it went further and gave the witness’s 
individual conclusion or assumption pertaining to those matters. It 
presented a theory decidedly at variance to any claim of the plaintiff in 
its pleadings and to any evidence previously offered in the lengthy 
trial. Plaintiff had alleged in its reply that it “does not know what said 
checks were in payment for or whether said bank ever received said 
payments or the benefit thereof.” Its contention throughout was that 
there were some things handled by Reece which did not show upon 
the books of the bank, and that these payments might have been made 
upon something of that kind. Plaintiff's evidence on that point was 
negligible and unsubstantial. In his “Exhibit 18” the witness put his 
finger directly upon what he thought might have been the notes upon 
which these checks were paid. In doing so he necessarily assumed 
matters not shown by the records he examined. He had completed his 
audit of Cloonan’s books June 2, 1944, but “Exhibit 18” had been com- 
piled only three days before the witness testified and apparently was 
not even shown to counsel for defendants until it was offered in evi- 
dence. It was a late substituted defense for the one pleaded in plain- 
tiff’s reply. It was error for the court, (a) to admit in evidence plain- 
tiff’s “Exhibit 18,” and (b) to send it to the jury. 

Recalling the bank’s: Liquidator, Mr. Dunn, defendants attempted 
to have the witness disclose what plaintiff had received in the liquidation 
of the affairs of the bank. The court denied defendants’ right to make 
the inquiry. This ruling would have been proper if plaintiff had not, 
both in its petition and its evidence, stressed the fact that it had paid 
the Parsons State Bank a large sum to justify the Parsons State Bank 
in assuming the liabilities of the Exchange State Bank to its depositors. 
This left the impression that the plaintiff had been seriously damaged 
financially by the closing of the Exchange State Bank. The evidence 
sought to be brought out, if as contended by defendants, might have 
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tended to weaken any sympathy for plaintiff because of its large pay- 
ment to the Parsons State Bank. We think the true rule is that neither 
of these amounts had any place in this lawsuit. The specific terms of the 
contract made by plaintiff with the Parsons State Bank are not shown 
by this record, but it was alleged that plaintiff made the contract in 
pursuance of its authority, authorized by 12 U.S.C.A. § 264(n) (4). 
The pertinent part of this section reads: 


“Whenever in the judgment of the board of directors such action 
will reduce the risk or avert a threatened loss to the Corporation and 
will facilitate a merger or consolidation of an insured bank with another 
insured bank, or will facilitate the sale of the assets of an open or 
closed insured bank to and assumption of its liabilities by another insured 
bank, the Corporation may, upon such terms and conditions as it may 
determine, make loans secured in whole or in part by assets of an open 
or closed insured bank, which loans may be in subordination to the 
rights of depositors and other creditors, or the Corporation may purchase 
any such assets or may guarantee any other insured bank against loss 
by reason of its assuming the liabilities and purchasing the assets of an 
open or closed insured bank. Any insured national bank or District 
bank, or, with the approval of the Comptroller of Currency, any re- 
ceiver thereof, is authorized to contract for such sales or loans and to 
pledge any assets of the bank to secure such loans.” 


Acting under this authority plaintiff’s directors were authorized to 
make a contract with another insured bank by which it would take over 
eligible assets of the failed bank and guarantee the deposit liabilities and 
pay to the bank a sum, being the difference between the eligible assets 
and the deposit liabilities. Apparently this is what was done. However, 
there are only two parties to such a contract—the F. D. I. C. on the 
one hand and the insured bank with which it contracted on the other. 
The defendants were not parties to that contract and their rights and 
liabilities were neither increased nor diminished by its terms. 

See Thomas P. Nichols & Son v. National City Bk., 313 Mass. 421, 
48 N.E.2d 49; certiorari denied, 320 U.S. 742, 64 S.Ct. 42, 88 L.Ed. 440; 
Lamberton v. Federal Deposit Ins. Corporation, 3 Cir., 141 F.2d 95; 
Brown v. New York Life Ins. Co., 9 Cir., 152 F.2d 246. 

The principal issues of fact to be tried in this case are relatively 
simple: j taj 

First. Were the notes and chattel mortgages sued upon by plaintiff, 
blank as to dates when executed by defendant, delivered to William A. 
Smith, cashier of the Exchange State Bank, with the understanding 
that they were not to be dated and placed among the assets of the bank 
unless the bank was kept open as a going concern? Only two witnesses 
testified on that point—H. J. Cloonan and William A. Smith, cashier. 
Both testified the instruments were so conditionally executed and de- 
livered. No one testified to the contrary. Smith thought he told Webber 
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about it, but he appeared not to be certain that he did so. Webber 
denied any knowledge of the matter. No other witness pretended to 
_ know anything about it. Plaintiff's evidence as to when the notes and 
mortgages sued upon became a part of the assets of the Exchange 
State Bank is not very specific. Emery testified that on June 9 
Cloonan stated that he owed his own obligations, consisting of three 
notes, approximately $11,500 or $11,800. Referring to the same in- 
terview Webber remembered the sums stated by Cloonan as being 
$11,800. Webber, an examiner for the plaintiff in the State Banking 
Department, was working at the Exchange State Bank from May 26 to 
June 2, when he went to Kansas City, but returned June 9 and continued 
his work in the bank until it was closed June 21. He testified that 
he saw the Cloonan notes for $6900, $4000 and $950 in the bank and 
that “These were the only three that were assets of the bank.” He 
never did see the notes and chattel mortgages sued upon in these cases. 
He testified the assets of the bank were transferred to Miller, plain- 
tiff’s examiner. Miller did not testify. Mr. Dunn, who was appointed 
Liquidator of the Exchange State Bank, began his duties on June 29, 
testified that he found the notes and mortgages sued upon among the 
assets of the bank; that he also found the three Cloonan notes for 
$6900, 4000 and $950, aggregating $11,850, but that these were not 
among the assets of the bank. Who arranged that set-up and when 
it was done is not disclosed by any evidence. 

Second. Was defendant, H. J. Cloonan, entitled to credit upon his 
notes for the three checks dated May 16, May 17 and May 24, 1941, 
as alleged in his answer? These checks were made payable to the 
bank, signd by H. J. Cloonan, and charged to his account. This ap- 
pears to be conceded. We previously have discussed the pleadings and 
evidence respect'ng that issue. 

Plaintiff was a compensated insurer of certain deposit liabilities 
of the Exchange State Bank. The consideration which passed between 
them was the semi-annual premiums paid by that bank to plaintiff for 
such issuance. When the bank failed, plaintiff, as it was authorized to 
do under the law, made a contract with the Parsons State Bank to 
assume the deposit liabilities of the failed bank insured by plaintiff. 
The consideration the plaintiff paid the Parsons State Bank was made to 
carry out its contract with that bank. Plaintiff paid no separate 
consideration for the notes sued upon in these actions. When plaintiff 
took over the assets of the Exchange State Bank it became a holder 
thereof with the same right to enforce obligations due the bank as the 
bank would have had if it had not failed. It seems clear to us that the 
plaintiff did not become a holder “in due course” of the notes sued upon, 
as alleged by plaintiff, and that the court’s instruction thereon, par- 
ticularly 26B, was erroneous. Appellants complain of the refusal of the 
court to give instructions requested and of several of the instructions 
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that were given. It would unduly prolong this opinion to analyze those 
in detail. Since it is clear the judgment appealed from must be re- 
versed we think we have said enough already so that proper instructions 
will be given on the new trial. For the same reason we do not deem 
it necessary to deal specifically with appellants’ motion to set aside the 
answers to some of the special questions, or to discuss some other minor 
matters argued. 

The judgment of the court below is reversed with directions to 
grant a new trial upon the issues made by the pleadings. 





Trustee in Bankruptcy as “ Depositor” of 
Bankruptcy Funds 





Maryland Casualty Co. v. Central Trust Co., Court of Appeals of New York, 
79 N. E, Rep. (2d) 253 





The deposits of bankruptcy funds in an authorized depository 
ordinarily vests the ownership of the funds in the bank and creates 
a mere indebtedness on the part of the bank to the trustee making 
the deposit. The trustee in bankruptcy is the “depositor” of the 
funds of the bankrupt estate rather than the referee in bankruptcy 
or the “estate of the bankrupt.” 

In the instant case trustee deposited funds of the estate of the 
bankrupt in bank which was the authorized depository. Subse- 
quently the bank paid out funds on checks drawn to order of trustee 
personally, with forged signatures of the referee in bankruptcy. 
The surety on bankruptcy trustee’s bond brought suit against the 
bank to recover the amounts paid out. The bank sought to avoid 
liability by claiming that the referee’s failure to supervise closely 
trustee’s activities constituted the proximate cause of the loss and 
also that the depositor failed to notify bank of forgery within year 
after return of voucher to depositor ‘according to statute. The court 
held that the proximate cause of the loss was payments of defendant 
bank upon forged counter signatures and that the statute with 
reference to notice within year was not applicable. Failure to give 
notice in this case would not be negligence on the part of the de- 
positor but a failure to confess criminal guilt which he could not 
be reasonably expected to make. 


Consolidated actions by the Maryland Casualty Company, and by 
United States of America, on relation of Maryland Casualty Company, 


- against the Central Trust Company for an amount paid by plaintiff, 


as surety on the bankruptcy trustee’s bond, in consideration of a sub- 
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stituted trustee’s assignment of his claim against defendant for the 
proceeds of forged checks paid by defendant from bankrupt’s estate 
funds deposited with defendant. From a judgment of the Appellate 
Division of the Supreme Court, 271 App.Div. 651, 67 N.Y.S. 2d 339, 
which reversed on the law and facts a judgment in favor of plaintiff en- 
tered by Supreme Court in Monroe County, upon a decision of the court 
at a Trial Term, Gilbert, J., without a jury, 51 N.Y.S.2d 65, and directed 
a judgment in favor of defendant, the plaintiffs and relator appeal. 

Judgment of Appellate Division reversed and that of Trial Term 
affirmed. 

Ruben A. Dankoff, of Rochester, for appellants. 

J. Paul Brennan, of Rochester, for respondent. 


CONWAY, J.—In 1937, there was referred to one Sanford, Referee 
in Bankruptcy for Monroe and Wayne Counties, New York, the Matter 
of Van Vechten Milling Co., Inc., an adjudicated bankrupt. Thereafter 
one Haidt was appointed trustee. He qualified and filed a bond of the 
plaintiff company conditioned upon his accounting for all moneys and 
assets of the estate and the faithful performance of his official duties. 
He opened an account in the Central Trust Company, the defendant 
herein, selecting it from the four designated depositories for bank- 
ruptcy estate funds in Rochester. Through sales of the bankrupt’s 
property he deposited upwards of $16,000 in that account. It was 
specifically conceded during the trial that such deposit could be law- 
fully withdrawn only by check or draft signed by the clerk of the Dis- 
trict Court or by Haidt as trustee and countersigned by a judge of said 
court, or by a referee designated by the court or by the clerk or his 
assistant when properly authorized. That was by reason of number 
29 of the General Orders in Bankruptcy, 11 U.S.C.A. following sections 
53, 298 U.S. 695, 697, and the amendments in 305 U'S. 681, 695. The 
consent of the defendant to become one of the designated depositories, 
the acceptance of the account of Haidt as trustee and the applicable 
provisions of General Order No. 29 constituted the contract between 
the defendant and its depositor. Fidelity & Casualty Co. v. Farmers 
Nat. Bank, 275 N. Y. 194, 9 N.E.2d 833. The defendant kept on a file 
a sample original signature of Sanford as referee for the purpose of com- 
paring it with his countersignature on all checks drawn upon bank- 
ruptcy estate funds on deposit with it. It is conceded that the de- 
fendant knew that the deposit was an asset of the estate of Van Vechten 
Milling Co., Inc., bankrupt, and was made with it by Haidt in his 
capacity as duly appointed trustee of the bankruptcy estate. 

1938 and 19389, Haidt as trustee forged the countersignature of 
Sanford as referee upon eight checks made payable to his own individual 
order and illegally appropriated the money when the defendant paid the 
checks. After such payments, the defendant never returned the vouchers 
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to Haidt. That was due to the fact that Referee Sanford had instructed 
all the “depositors for bankruptcy funds not to release the checks to... 
trustees but to deliver them only to my [his] office.” Some of the can- 
celled vouchers were delivered by the defendant on September 16, 1938, 
to a clerk of the bankruptcy court, who worked under the supervision 
of Sanford. The others were delivered to Referee Sanford on September 
26, 1940. The dates are important since notice of the forgeries was 
given within one year of the latter date. The vouchers and bank 
statements after such delivery were put in an unlocked file in the referee’s 
office to which Haidt had access. The statement of account delivered 
to the clerk with the first group of checks referred to above was later 
found to have been mutilated so that it did not disclose the payment 
of the first four forged checks. Those four checks had been abstracted 
from the file. The second group of checks, which had been delivered 
to Referee Sanford, was obtained by him because he had become sus- 
picious of the conduct of Haidt. They were available on the trial. 


Haidt was removed from the office of trustee by Referee Sanford who 
appointed one Herney as substituted trustee. The amount of the 
forgeries of Haidt was then determined and demand made upon the 
defendant bank for payment of the unauthorized and forged checks. 
That sum was paid by the plaintiff, on its bond, to Herney as trustee, 
who, with the authorization of Sanford, as referee, executed and delivered 
to plaintiff an assignment of his rights as trustee against the defendant 
bank. Upon the refusal of the defendant to make good the amount 
of the forged checks, the plaintiff brought two actions, since consolidated, 
against the defendant. The first was based upon its rights as subrogee 
and assigned by reason of its payment to the substituted trustee Herney 
under its bond. The second action, entitled United States of America 
on the relation of the Maryland Casualty Company against the de- 
fendant, was brought upon the bond which the defendant, as an official 
depository, was required to give to United States of America conditioned 
upon the faithful discharge of its duties under the Bankruptcy Act, 
11 US.C.A. § 1 et seq. the full and faithful accounting for all moneys 


deposited in it as such depository and obedience to all orders of the: 


- court. Defendant does not contend in its brief that plaintiff has not 
established a prima facie case as to either action. Instead, it contends 
that recovery is barred, in whole or in part, by one or more of the 
five defenses pleaded in each action. Neither of the courts below 
passed upon the second action and we shall not discuss it further. 

In the first action, we need only refer to the first two causes of 
action pleaded. The first was in tort and it was therein alleged that 
payment by the bank upon checks which it knew or should have known 
to be unauthorized, enabled the trustee to commit a breach of trust 
and to convert bankruptcy funds to his own use. In the second cause 
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of action—in contract—it was alleged that defendant had failed to 
transfer and credit to the account of Herney, as trustee, the moneys 
which it had wrongfully paid to Haidt, although due demand had been 
made therefor, and that defendant was therefore indebted to plain- 
tiff as assignee for such moneys. 

A consideration of the first of the five partial defenses interposed in 
the first action will necessitate the discussion of certain applicable rules 
of law which will be determinative of all but the fifth partial defense. 
That defense—the negligence of the referee—was necessarily rejected, 
as we shall see, since the two parties concerned were the defendant bank 
and the trustee, debtor creditor respectively. Even were we to assume 
that the defense was that the failure of the referee, a judicial officer to 
supervise closely the trustee’s activties constituted the proximate cause 
of the loss, it must fail. The proximate cause was the payments of the 
bank upon forged countersignatures. 


The first partial defense, pleaded as applicable only to the first four 
of the forged checks, is based upon the time limitation embodied in sec- 
tion 326 of the Negotiable Instruments Law, Consol.Laws, c. 38, which 
reads as follows: “No bank shall be liable to a depositor for the pay- 
ment by it of a forged or raised check, unless within one year ‘after 
the return to the depositor of the voucher of such payment, such de- 
positor shall notify the bank that the check so paid was forged or 
raised.” ; 

The primary question for our determination is the identity of the 
“depositor” referred to in section 326, at least so far as to decide whether 
it is the judicial officer, the Referee in bankruptcy. The Trial Jus- 
tice, who sat without a jury and who gave judgment to the plaintiff 
under a stipulation that he could direct a verdict with the same force 
and effect as though a jury were present, found that Haidt as trustee 
was the depositor and that the vouchers showing payment of the forged 
checks had never been returned to him. See Shattuck v. Guardian 
Trust Co., 204 N.Y. 200, 210, 97 N.E. 517, 520, where we said: “If 
the vouchers are never returned to him [the depositor], the statute 
[Negotiable Instruments Law, § 326] has no application, for he is only 
compelled to serve the notice within one year after the return to him 
of the voucher of each payment upon which the bank relies.” 

The Appellate Division specifically reversed that finding being of 
the opinion that the depositor in this instance was the “estate of the 
bankrupt.” It said: “As a depositor, of course, the estate of the bank- 
rupt must work through the representatives of the Bankruptcy Court. 
A return of the vouchers to any officer of that court, whether he be the 
referee or the trustee, should make no difference in the application of 
the section.” 271 App.Div. 651, 655, 656, 67 N.Y.S.2d 389, $48. We 
take the other view. 
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A depositor is one “who makes a deposit,” especially of money in a 
bank. Vol. 1, Bouvier’s Law Dictionary, Rawle’s $d Revision. The 
evidence discloses that Haidt personally brought the money to the bank, 
that he chose the depository from the four designated ones without 
direction, that he signed the signature card, that he was the “maker” 
of the checks drawn on the account, that the referee never handled 
money himself and that the referee did not authorize any one to make 
deposits on his behalf as a representative of the court. 

That Haidt was the “depositor” is confirmed by reference to the 
scheme of the United States Bankruptcy Act. Separate duties are 
delegated to the trustee and to the referee. Clause (2) of subdivision 
a of section 47, U.S.C.A., tit. 11, § 75, sub. a(2), provides that “Trustees 
shall . . . (2) deposit all money received by them in designated de- 
positories ... .” The trustee is granted the power to make withdrawal 
by check or draft by clause (4) of subdivison a of section 47 and Gen- 
eral Order No. 29. It has been written that the proper form for deposits 
by a trustee is “John Doe, as Trustee of Richard Roe, in Bankruptcy No. 
000.” 3 Collier on Bankruptcy, § 61.04. In Lamb v. Townshend, 
(4 Cir., O 71 F.2d 590, 592, certiorari denied 293 U.S. 602, 55 S.Ct. 118, 
79 L.Ed. 694), the court said: “The deposit of bankruptcy funds in an 
authorized depository ordinarily vests the ownership of the funds in 
the bank and creates a mere indebtedness on the part of the bank to 
the trustee making the deposit.” 

A trustee in bankruptcy is a statutory one in that his duties are 
prescribed in the Bankruptcy Act (see § 47, U.S.C.A., tit. 11, § 75), but 
he is an active and not a passive trustee. In general his duty is summed 
up in clause (1) of subdivision a of section 47 of the act as follows: 
“... [to] collect and reduce to money the property of the estates... 
under the direction of the court, and close up the estates as expeditiously 
as is compatible with the best interests of the parties in interest; .. .” 
Under subdivision a of section 70, U.S.C.A., tit. 11, § 110, sub. a, the 
trustee of the estate is specifically “vested by operation of law with the 
title of the bankrupt” as of the day he was adjudged a bankrupt, to 
all nonexempt property: 

To hold here that the “estate of the bankrupt” is the depositor it 
would be necessary to consider Haidt and Sanford not only as trustee 
and referee respectively but also as agents whose principal was the 
“estate of the bankrupt.” It is true that a trustee may, under certain 
circumstances, also be an agent of this cestui que trust. See, e.g., the 
comment in the Restatement Agency, § 14, Comment c. In a situation 
such as that presented here, however, the trustee in bankruptcy is 
clearly not an agent. His primary duty is to collect and distribute 
the property of the bankrupt. He is vested with wide discretion. He 
is not required to follow the wishes of the creditors in the adminis- 
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tration of the estate and he must assume responsibility for his acts. 
2 Collier on Bankruptcy, § 47.03; 2 Remington on Bankruptcy, § 1119. 
The following, quoted from Whiting v. Hudson Trust Co., 234 N.Y. 
$94, 407, 1388 N.E. $3, $7, 25 A.L.R. 1470, is applicable here although the 
words used referred to a testamentary trustee: “Eckerson, trustee un- 
der the Snyder will, was not an agent identified with some one else, a 
principal, as the result of legal fiction. He was the principal himself. 
It is only a form of words when we speak of him as the representative 
of an ‘estate.’ The ‘estate’ had no separate existence. It was not a legal 
person. The only person was the trustee.” We, therefore, conclude 
that the trustee in bankruptcy is the “depositor” of the funds of the 
bankrupt estate rather than the referee in bankruptcy or the “estate of 
the bankrupt.” 


In that situation the defendant is not absolved, as held below, from 
its absolute liability as a drawee bank for paying out moneys of a 
depositor upon his forged signature (Frank v. Chemical Nat. Bank, 84 
N.Y. 209, 38 Am.Rep. 501; Crawford v. West Side Bank, 100 N.Y. 50, 
2 N.E. 881, 53, Am. Rep. 152; Shipman v. Bank of the State of New 
York, 126 N.Y. 318, 27 N.E. 371, 12 L.R.A. 791, 22 Am.St.Rep. 821) by 
reason of the common-law rule that the depositor was required to exercise 
diligence in examining his returned cancelled vouchers and in notifying 
the bank within a reasonable time of the fact of forgery. Critten v. 
Chemical Nat. Bank 171 N.Y. 219, 63 N.E. 969, 57 L.R.A. 529; Morgan v. 
United States Mortgage & Trust Co., 208 N. Y. 218, 101 N.E. 871, 
L.R.A.1915D, 741, Ann.Cas.1914D, 462; Potts & Co. v. Lafayette Nat. 
Bank, 269 N.Y. 181, 199 N. E. 50, 103 AL.R. 1142; Thomson v. New 
York Trust Co., 293 N.Y. 58, 68,.56 N.E.2d 32, 35, 36; Leather Manu- 
facturers’ Nat. Bank v. Morgan, 117 US. 96, 6 S.Ct. 657, 29 L.Ed. 811; 
Prudential Ins. Co. v. National Bank of Commerce, 227 N.Y. 510, 125 
N.E. 824, 15 A.L.R. 146; North British & Mercantile Ins. Co. v. Merch- 
ants’ Nat Bank, 161 App.Div. 341, 146 N.Y.S. 720. The basis for the 
common-law rule was, of course, that either the drawee bank or the 
depositor, depending upon the varying circumstances of the individual 
case, although innocent of affirmative wrongdoing, might nevertheless 
suffer a loss since the forger was a third person and prompt action by 
the depositor would tend to promote justice. It would afford the bank 
the opportunity of proceeding promptly against the forger and also 
enable it to correct at once any irregularity both for the protection of 
the bank and of the banking community in general. Here, however, 
the depositor was a trustee—a fiduciary holding legal title to assets of 
a bankrupt estate which were equitably owned by its creditors. The 
defendant understood that. Moreover, it knew that the Supreme Court 
had found it necessary to require that trustees such as Haidt should 
not have unlimited control over the moneys in their possession and that 





780 THE BANKING LAW JOURNAL 


therefore, Haidt’s checks had to be countersigned by a representative 
of the district court. No common-law rule has been called to our atten- 
tion which absolves the drawee bank from liability when such a fiduciary 
depositor forges a countersignature necessary to properly authorize the 
bank to pay a draft or check and then fails to notify the bank of his 
act of forgery within a reasonable time. Such failure to give notification 
would not be “negligence” on the part of the depositor but a failure to 
confess criminal guilt which he could not be reasonably expected to 
make. Since section $26 was but a statutory modification and embodi- 
ment of an existing common-law rule, it has no application here. 
Shattuck v. Guardian Trust Co., supra, 204 N.Y. at page 210, 97 N.E. 
at page 520. That section was to cover the forging of the maker’s sig- 
nature or the raising of his check. It was not meant to include all 
forms of forgery nor all alterations (Matteawan Mfg. Co. v. Chemical 
Bank & Trust Co., 244 App.Div. 404, 414, 279 N.Y.S. 495, 506, 507 mod. 
on other grounds, 272 N.Y. 411, 3 N.E.2d 845; see, also, discussion in 
North British & Mercantile Ins. Co. v. Merchants’ Nat. Bank, 161 App. 
Div. 341, 355, 146 N.Y.S. 720, 730, 731 supra) nor the forgery of a 
countersignature of an official of the District Court required by a court 
rule (General Orders in Bankruptcy, No. 29) before the defendant was 
authorized to honor its depositor’s checks. 

Moreover, here the defendant bank assisted Haidt in converting 
the money of the bankrupt and in breaching his trust by honoring im- 
properly drawn and unauthorized checks. It had agreed to pay out 
moneys of the depositor upon properly counter signed checks. In- 
stead it paid them out through error upon checks bearing forged coun- 
tersignatures. Those were no countersignatures at all. A_ recog- 
nition of the forgeries by the defendant, as it was obligated 
at its peril to do, would have put it upon inquiry and in- 
quiry would have led to actual knowledge of the conversion. Fidelity 
& Deposit Co. v. Queens County Trust Co., 226 N.Y. 225, 231, 
233, 123 N.E. $70, 372, 373; Fidelity & Casualty Co. v. Farmers Nat. 
Bank. 275 N.Y. 194, 9 N.E.2d 833, supra; Matteawan Mfg. Co. v. 
Chemical Bank & Trust Co., supra. It may have been what was termed 
in the Matteawan Mfg. Co. case (supra at page 414 of 244 App.Div., page 
507 of 279 N.YS.) a “plain though innocent conversion” as far as de- 
fendant was concerned, but it is assuredly a situation where one who, 
by his own mistake and neglect, is responsible for or the cause of a loss, 
is required to bar it instead of innocent parties, in this instance the 
bankrupt’s creditors, in whose shoes the plaintiff happens to stand. 
North British & Mercantile Ins., Co. v. Merchants’ Nat. Bank, supra; 
First Nat. Bank v. American Exch. Nat. Bank, 49 App.Div. 349, 63 
N.Y‘S. 58; affirmed. 170 N.Y. 88, 62 N.E. 1089; McWilliams v. Mason, 
$1 N.Y. 294; Hurd v. Kelly, 78 N.Y. 588, 597, 34 Am.Rep. 567; Timp- 
son v. Allen, 149 N.Y. 5138, 520, 44 N.E. 171, 173. 





THE BANKING LAW JOURNAL 781 


The judgment of the Appellate Division should be reversed and that 
of the Trial Term affirmed, with costs in this court and in the Appellate 


Division. 

LOUGHRAN, C.J., and LEWIS, DESMOND, THACHER, DYE, 
and FULD, JJ., concur. 

Judgment accordingly. 


Notes Signed In Representative Capacity 


Greenlee v. Beaver, Appellate Court of Illinois, 79 N. E. Rep. (2d) 822 


The Negotiable Instruments Law provides that where the instru- 
ment contains, or a person adds to his signature words indicating 
that he signs for, or on behalf, of the principal, or in a representative 
capacity, he is not liable on the instrument, if he was duly authorized; 
but the mere addition of words describing him as agent, or as filling 
a representative character, without disclosing his principal, does not 
exempt him from personal liability. 

Inasmuch as defendants in this case have not only signed in their 
respective capacity, but have disclosed their principal, the Village of 
Itasca, on the face of the notes, and have introduced in evidence 
the motion passed by the Village Board of Trustees authorizing 
them to sign the notes, it would appear that the facts come within 
the purview of the Negotiable Instruments Law, and that the de- 
fendants are, therefore, not personally liable on the notes. The fact 
that the Village of Itasca unintentionally exceeded its authority in 
executing the notes, did not give plaintiff the right to impose personal 
liability instead on the officers of the Village. 


Action by John H. Greenlee, doing business under the firm name 
and style of John H. Greenlee Elevated Tank Service, against Jesse F. 
Beaver and another on certain notes. Judgment for plaintiff, and de- 
fendants appeal. 

Reversed. 

Carl O. Bue, of Elmhurst, for appellants. 

John W. Leedle, of Wheaton, and C. A. Pedderson, of Rockford, for 
appellee. 

BRISTOW, J.—In a proceeding to recover on certain notes signed 
by defendants Jesse F. Beaver and William Chessman, as the Village 
President and Clerk, respectively, of the Village of Itasca, the circuit 
court of Du Page County entered a judgment on the verdict of the 
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jury in favor of plaintiff, John H. Greenlee, and the defendants appeal 
therefrom. 

The undisputed facts are that plaintiff entered into a contract with 
the Village of Itasca to repair its water tower. As the work progressed, 
the Village made periodic payments in the amounts of $1,232.60, $1,- 
592.00, and $1,500.00. When the final payment of $1,471.40 was due, 
however, the Village did not have sufficient funds available to meet 
the obligation immediately, and paid only $333.00 thereon. Plaintiffs 
thereupon prepared the notes in controversy for the remainder of the 
unpaid balance, in order to secure advances from the bank, and through 
his representative, Mr. Spielman, presented the notes at the regular 
meeting of the Village Board of Trustees. 

By a motion duly passed at the meeting, the trustees authorized the 
Village President and Clerk to sign the notes for the Village. Although 
January 15, 1943, and April 15, 1943, were originally designated as the 
maturity dates on the notes, inasmuch as funds would not be available 
in the Village account until after January 20, and April 20, when the 
water bills fell due, the maturity dates were changed by plaintiff’s 
representative, Mr. Spielman, to February 1 and May 1, respectively. 

No money was paid on the notes, and plaintiff secured a judgment 
by confession against the defendants personally. On defendants’ mo- 
tion, however, the court opened that judgment, and a trial was had on 
the merits. The jury returned a verdict in favor of plaintiff, assessing 
his damages at $1,371.44. The court entered judgment on the verdict, 
but reduced the damages to $1,271.94, the sum designated in the judg- 
ment by confession, and denied defendants’ motions for judgment not- 
withstanding the verdict and for a new trial. 


The issue presented in this cause is primarily a question of law, 
whether the circuit court erred in entering judgment on the verdict 
of the jury which imposed liability on the defendants personally for 
the amount designated in the notes signed by them as president and 
clerk of the Village of Itasca. 

Plaintiff contends that, by signing the instruments, defendants be- 
came personally liable thereon under the Negotiable Instruments Law 
on the ground that they were not the duly authorized agents of the 
Village. Plaintiff insists, moreover, that it was the province of the 
jury to determine the capacity in which defendants signed the notes, 
and inasmuch as that body returned a verdict in favor of plaintiff, its 
judgment on that controverted issue of fact may not be set aside unless 
palpably against the weight of the evidence. 


Defendants maintain that the notes are not their personal obligations, 
but that of the Village of Itasca, as indicated on the face of the instru- 
ments, and from the extrinsic evidence of the intention of the parties at 
the time the instruments were executed. They contend that either 
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these notes are the binding obligation of the Village, or, if it was without 
power to execute the instruments, they are a nullity. 

Sec. 20 of the Negotiable Instruments Law (ch. 98, Ill.Rev. Stats. = 
par. 40) provides that where the instrument contains, or a person adds 
to his signature words indicating that he signs for, or on behalf, of the 
principal, or in a representative capacity, he is not liable on the instru- 
ment, if he was duly authorized; but the mere addition of words 
describing him as agent, or filling a representative character, without 
disclosing his principal, does not exempt him from personal liability. 

From the face of the instruments upon which plaintiff describes his 
claim, and which constitute the sole evidence submitted by him, it ap- 
pears that defendants signed the notes in their representative capacity 
as president and clerk of the Village of Itasca, rather than as private 
individuals. Scanlon v. Kieth, 102 Ill. 634, 40 Am.Rep. 624; Ruwisch 
v. Theis, 325 Ill. App. 307, 60 N.E.2d 108. 


This prima facie interpretation is corroborated by the uncontro- 
verted evidence submitted by defendants. The fact that plaintiff’s 
representative brought the notes to the meeting of the Village Board 
of Trustees to be approved and signed, rather than to the homes or the 
business offices of the defendants; that the maturity dates were changed 
by the plaintiff to conform to the dates on which there would be suffi- 
cient funds in the Village account, thereby indicating that he looked 
to that fund for payment, rather than to the personal accounts of the 
defendants; that plaintiff’s representative was present when the Trustees 
passed a motion authorizing the president and clerk to act for the 
Village, all tend to establish that both parties understood and intended 
that the instruments in controversy should be obligations of the Village, 
rather than the personal obligations of the defendants. 


It is clearly established, moreover, that such éxtrinsic evidence is 
admissible to show the intention of the parties, and the capacity in which 
they signed the instruments, and this intention is controlling in deter- 
mining their liability. Tampa Investment and Securities Co. v. Taylor, 
272 Ill. App. 541. Decowski v. Grabarski, 181 Ill.App. 279; Thompson 
v. Hasselman, 131 IIl.App. 257. 


Inasmuch as defendants have not only signed in their respective 
capacity, but have disclosed their principal—the Village of Itasca—on 
the face of the notes, and have introduced in evidence the motion passed 
by the Village Board of Trustees authorizing them to sign the notes, it 
would appear that the facts come within the purview of sec. 20 of the 
Negotiable Instruments Law, and that the defendants are, therefore, 
not personally liable on the notes. 

Plaintiff argues, however, that inasmuch as the Village of Itasca 
eould not become indebted through these notes, and that since neither 
the president, nor the clerk, nor the board of trustees could create a 
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binding debt for the Village by the mere passage of the aforementioned 
motion, the defendants could not be deemed to be the duly authorized 
agents of the Village of Itasca, as contemplated by sec. 20, and must, 
therefore, be held liable on the notes in their personal capacity. 

Although plaintiff has cited no authority for the proposition of law 
that the Village could not become indebted on the notes, nevertheless, 
this court takes cognizance of the established precedent that a munic- 
ipal corporation has no power to issue commercial paper, except by 
special statute. Coquard v. Village of Oquawka, 192 Ill. 355, 61 N.E. 
660; Hewitt v. Normal School District, 94 Ill. 528, and cases cited 
therein; Ziebell v. Town of Bremen, 313 Ill. App. 266, 39 N.E.2d 725, 
44 CJ. 1231. A corrollary to that rule of law, however, is that such 
paper is void, even in the hands of a bona fide purchaser, and that per- 
sons accepting such paper must take it as their own risk, since they are 
deemed to have access to the public records, and are under a duty to 
see that such instruments are issued pursuant to proper authority. 44 
C.J. 1244; Hewitt v. Normal School District, supra. 

In the instant case the notes in controversy were signed as the 
obligations of the Village of Itasca, and the evidence indicates that 
the parties regarded them as such, rather than as the personal debts 
of the defendants. Under the prevailing rules of law, therefore, in the 
absence of specific authority of the Village to execute these instruments 
they are void and of no legal effect. 

The strained construction which plaintiff urges upon this court to 
the effect that, since the Village had no power to execute the notes, 
the defendants could not be deemed to be the duly authorized agents 
thereof, and must, therefore, be held personally liable on the notes, 
is without legal substance, and contrary to the terms and purport of 
sec. 20 of the Negotiable Instruments Law. 


The purpose of sec. 20 is to protect persons signing an instrument 
in a representative capacity from liability thereon where they have 
disclosed their principal. Brannan’s Negotiable Instrument Law, p. 
163. The implication from the phrase “if he was duly authorized,” 
that agents signing without authority would be held personally liable 
on the instrument, is a morsel of controverted judicial legislation, which, 
however, has no application to the instant case. The Village of Itasca 
did unequivocally, and by formal act, authorize the defendants to sign 
the notes in a representative capacity, therefore, the acts of defendants 
are in no way analogous to cases where agents attempt to bind their 
principals without authority to do so, and are consequently held per- 
sonally liable on the instruments. 

In the instant case it is the Village, as principal, which is without 
power to execute the notes, rather. than the agent acting without 
authority as contemplated by sec. 20 of the statute. Inasmuch as this 
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lack of power is a matter of public law, plaintiff, is charged with full 
knowledge of it, and must bear the risk of accepting the instrument. 
Mann v. Richardson, 66 Ill. 481. 

It would indeed be a perversion of the legal processes if plaintiff, 
after requesting and securing the notes of the Village of Itasca, is per- 
mitted, upon discovery that the Village untintentionally exceeded its 
power, to impose personal liability instead on the officers of the Village. 

In view of the foregoing, it is our view that the defendants are not 
personally liable on the notes in question, so judgment entered herein 
by trial court is reversed. 

Judgment reversed. 


WOLFE, P. J., and DOVE, J., concur. 


Officers Signing Corporate Note Without Official 
Designation Held Liable Individually 





Murphy v. Reimann Furniture Mfg. Co., Supreme Court of Oregon, 
193 Pac. Rep. (2d) 1000 





Under the Negotiable Instruments Law, if an individual places 
his name on a corporate note along with the name of the corpora- 
tion, but without any official designation to his name, he is liable 
individually. 

The note in question in this case starts with the words “we prom- 
ise to pay” and is signed “Reimann Furniture Mfg. Co., Rich L. 
Reimann, L. D. Reimann.” It was contended that these individuals 
signed the note only in a representative capacity and that it was 
understood by all the parties thereto to be the note of the corpora- 
tion. The court held that it appears from the note itself that the 
defendants Reimann signed in an individual capacity. Since there is 
no ambiguity about their signatures, it follows that parol evidence 
was inadmissible to show that they signed only for and on behalf 
of the corporation. 


Action by H. C. Murphy, Peter Murphy, John R. Murphy and Ed- 
ward J. Murphy, a copartnership doing business as Midland Lumber 
Company, against Reimann Furniture Manufacturing Company, a corpo- 
ration, Rich L. Reimann and L. D. Reimann, upon a promissory note. 
From the judgment, defendants, Rich L. Reimann and L. D. Reimann, 
appeal. Affirmed. 

George A. Rhoten, of Salem (Rhoten & Rhoten, of Salem, on the 
brief), for appellants. 

William H. Trindle, of Salem, for respondents. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §376. 
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BELT, J.—This is an action to recover the amount due on the fol- 
lowing promissory note, which was sold and assigned by West Coast 
Lumber & Supply Co. to plaintiffs after maturity: 

“$1759.09 Salem, Ore. December 20, 1946 

For Value Received We promise to pay to the order of West Coast 
Lumber & Supply Co. at Portland, Oregon, One Thousand Seven Hun- 
dred Fifty Nine and .09/100 Dollars, in United States Legal Tender, 
payable as follows: 500.00 Dollars on or before the 20th day of Jan. 
1947, and 500.00 Dollars on or before the 20th day of each and every 
month thereafter until the said principal sum of 1759.09 Dollars is fully 
paid. Said principal sum of $1759.09 is to draw interest from date at 
the rate of 6 per cent. per annum, payable monthly annually in U. S. 
Legal Tender. Should default be made in the payment of any install- 
ment of principal or interest, as above provided, then the whole sum of 
both principal and interest to become immediately due and collectible, 
at the option of the holder of this note; and should suit or action be in- 
stituted to collect this note or any portion thereof, then we promise to 
pay such additional sum as the Court may adjudge reasonable as attor- 
ney’s fees in said suit or action. 

Reimann Furniture Mfg. Co. 
Rich L. Reimann 
L. D. Reimann” 


The complaint is in the usual form of an action of this kind. Reimann 
Furniture Manufacturing Company, a corporation, was served but made 
no appearance, and a judgment by default was entered against it for 
the amount due on the note. Defendants Rich L. Reimann and L. D. 
Reimann, who are president and secretary-treasurer of the corporation, 
joined in an answer admitting the execution of the note and alleged, as 
an affirmative defense, that the note was executed solely to cover an 
indebtedness from the corporation to West Coast Lumber & Supply 
Co., and that they signed the instrument in a representative capacity 
for and on behalf of the defendant corporation and not with any inten- 
tion of assuming any personal liability. Defendants Reimann further 
allege that they were authorized to execute and deliver to West Coast 
Lumber & Supply Co. the promissory note in question. The court sus- 
tained a general demurrer to the affirmative defense, as alleged by the 
defendants Reimann, and, upon their refusal further to plead, entered 
a judgment against them as prayed for in the complaint. From this 
judgment the defendants Reimann appeal. 

The demurrer presents the legal question as to whether parol evi- 
dence is admissible to show that Rich Reimann and L. D. Reimann 
signed this note solely on behalf of the Reimann Furniture Manufactur- 
ing Company and that there was no intention on their part to assume 
any individual liability on account thereof. Whether parol evidence is 
admissible depends upon whether any ambiguity appears upon the face 
of the note. If the note is plain and unambiguous, it is fundamental 
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that no parol evidence is admissible to alter or vary the terms of the 
contract. 

It is observed in the instant case that the name of the corporation 
does not appear in the body of the note promising to pay and that there 
is no official designation after the name of either individual. There is 
nothing appearing upon the face of the note to manifest any intention 
of the defendants, or either of them, to execute the note in a representa- 
tive capacity. If it appeared in the body of the note that only the 
corporation had promised to pay, a different question would be pre- 
sented. Assuming the truth of the allegations of the affirmative defense, 
it may be considered harsh to hold the defendants Reimann liable as 
individuals; but if the rule were otherwise, it would destroy the stability 
of promissory notes. The court can not reasonably be expected to make 
a new contract for the parties. 

Section 69-120, O. C. L. A., Section 20 of Uniform Negotiable Instru- 
ments Law, provides: “Where the instrument contains, or a person adds 
to his signature, words indicating that he signs for or on behalf of a 
principal, or in a representative capacity, he is not liable on the instru- 
ment, if he was duly authorized; but the mere addition of words de- 
scribing him as an agent, or as filling a representative character without 
disclosing his principal, does not exempt him from personal liability.” 

The authorities are greatly in conflict as to the effect of this Act on 
the common law applicable to the question under consideration (Bran- 
nan’s Negotiable Instruments Law, 6th Ed.), but we think—although 
the question is new in this jurisdiction—that there is no marked diver- 
sity of opinion relative to the liability of a signer of a note of this kind 
who fails to indicate that he has signed “for or on behalf of a principal, 
or in a representative capacity,” even though authorized so to do. Her- 
man v. Metropolitan Petroleum Company, 253 Ill. App. 536; Sparks v. 
Dispatch Transfer Company, 104 Mo. 531, 15 S. W. 417, 12 L. R. A. 
714, 24 Am. St. Rep. 351; Coal River Collieries v. Eureka Coal & Wood 
Company, 144 Va. 263, 132 S. E. 337, 46 A. L. R. 485; Farmers’ State 
Bank of Newport v. Lamon, 132 Wash. 369, 231 P. 952, 42 A. L. R. 
1072 and note, also see note 113 A. L. R. 1384; Toon v. McCaw, 74 Wash. 
335, 133 P. 469, L. R. A. 1915A, 590. In 7 Fletcher, Cyclopedia of the 
Law of Private Corporations, Permanent Ed., § 3039, it is stated: 
“Under the Negotiable Instruments Law, if an individual places his 
name on a corporate note along with the name of the corporation, but 
without any official designation to his name. . . he is liable individu- 
ee 

Toon v. McCaw, supra, is squarely in point and is adverse to the 
contention of the appellants herein. The note in question is signed 
“Aberdeen Tug Boat Co., Thos. Willikson, Cash Manley, Swen John- 
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son.” Aberdeen Tug Boat Co. was a corporation. It was contended 
that these individuals signed the note only in a representative capacity 
and that it was understood by all the parties thereto to be the note of 
the corporation. The language of this note, as the one involved herein, 
is, “we promise to pay ...” It was urged there, as here, that the 
corporation, being an artificial creature, could not have written its own 
name. The court refused to consider this contention because the corpo- 
ration itself was not litigating the question of its liability. The court 
affirmed the decision of the trial court in sustaining a general demurrer 
to the affirmative answer. The court quoted with approval from 2 
Thompson, Corporations, 2d Ed., page 986, wherein the author said: 


“The general rule is that where an officer or agent executes a ne- 
gotiable instrument in behalf of the corporation, but neither in the body 
of the note nor in his signature is the manner or capacity in which he 
. acts shown, then he is personally liable.” 


And continuing, the court said: 

“Any other rule would destroy the stability of written contracts. 
There is no language in the note which raises even a slight ambiguity or 
creates any doubt as to the meaning of the instrument, or that remotely 
suggests that the makers were acting for another.” 


Also to the same effect as Toon v. McCaw, supra, see Way v. Lyric 
Theater Co., 79 Wash. 275, 140 P. 320, wherein the note was signed: 


“Lyric Theater Company. 
“Bert Muma. 

“Theodore Peterson. 
“James Anderson. 

“G. H. Mueller.” 


Judgment against each of the defendants was affirmed. 

Defendants rely upon two cases—Germania National Bank of Mil- 
waukee v. Mariner, 129 Wis. 544, 109 N. W. 574, and Hoffstaedter v. 
Lichtenstein, 203 App. Div. 494, 196 N. Y. S. 577, 578. In the Mariner 
case, the Northwestern Straw Works, a corporation, expressly promised, 
in the body of the note, to pay. The note was signed: 


“The Northwestern Straw Works, 


“E. R. Stillman, Treas. 
“John W. Mariner.” 


The court, in holding that Mariner was not individually liable, em- 
phasized the fact that it was the corporation that promised to pay and 
that the note did not say “I” or “we” promise to pay but specifically 
named the corporation as the promissor. The corporation having thus 
appeared in the body of the note, it followed that it was an ambiguity 
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so far as the signature of Mariner was concerned. It was held that since 
the written contract was ambiguous in its terms, parol proof of the 
facts and circumstances under which it was executed may be introduced 
to aid in its construction. See Coal River Collieries v. Eureka Coal and 
Wood Co., supra, wherein the Mariner case is considered and the dis- 
tinction was made to which attention has been directed. In Hoffstaed- 
ter v. Lichtenstein, supra, the note is signed: 


“Carlton Auto Supplies Co., Inc. 
“Sam Lichtenstein. 
“Wm. Lee, Treas.” 


Lichtenstein was president of the corporation. The court held that 
the name of Lichtenstein appearing between the name of the corpora- 
tion and that of William Lee, who signed as treasurer of the corporation, 
constituted an ambiguity since the name did not appear in the place 
where the person who was signing as maker would normally sign but 
at the place where an officer of the corporation would usually sign. 
Parol evidence was therefore admitted to show the capacity in which 
Lichtenstein signed. 


In this case it appears from the note itself that the defendants 
Reimann signed in an individual capacity. Since there is no ambiguity _ 
about their signatures, it follows that parol evidence was inadmissible 
to show that they signed only for and on behalf of the corporation. If 
this promissory note, purporting on its face to bind not only the corpora- 
tion but also the defendants Reimann, was executed through the mutual 
mistake of the parties and it was their real intention—including the 
payee, West Coast Lumber & Supply Co.—to bind only the corporation, 
equity is the proper forum for reformation of the contract. If the con- 
tract is unambiguous, a court of law must give force and effect to its 
terms as expressed by the parties thereto and can not receive parol 
evidence to show that the parties entered into a different kind of a 
contract. 


The circuit court properly sustained a demurrer to the affirmative 
answer of the defendants. 


Judgment is affirmed. 








TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills | 
estates, descent, distribution and corporate fiduciaries 





Absence of Profit to Trustee in Risky Investment 





Riggs v. Loweree, Maryland Court of Appeals, No. 50 


In the event a trustee made no profit from the use of trust funds 
for investment in common stock with the hope of making a profit for 
the beneficiary, the trustee having taken the risk of such investment, 
the trustee was not charged with compound interest on the loss sus- 
tained in such investment, but only with simple interest upon the 
amount of the loss, especially since in this case the beneficiary had 
knowledge of and consented to the investment. 

The question whether interest is chargeable against a trustee, in 
case of loss of trust funds, at the legal rate or at the usual rate of re- 
turn on trust investments is largely within the discretion of the court. 
.In exercising its discretion, the court considers the character of the 
trustee’s breach of trust and the degree of his fault. Where the trustee 
commits an intentional breach of trust, he is ordinarily charged with 
interest at the legal rate. However, where a trustee takes the risk 
of investing in a common: stock with the hope of making a profit for 
the beneficiary, and a loss occurs from a depreciation in the value of 
the stock, the court will ordinarily impose simple, rather than com- 
pound, interest on the amount of the loss, especially if, as here, the 
beneficiary had knowledge of and consented to the investment. 

In this case, there is no ground for imposition of compound interest, 
because the trustee made no profit from the use of the trust funds. 
The life tenant relied upon the judgment of the trustee in making the 
investment, but evidently she was satisfied to take the risk in com- 
mon stocks with the hope of receiving a larger income than she could 
obtain from high grade bonds. 

Although the court accepts the rule that an individual trustee may 
enter into a contract with the beneficiary to make good any loss that 
may result to the trust estate, the relation between trustee and bene- 
ficiary should be guarded with vigilance, and contracts between them 
should be carefully examined to assure that no injustice is done by the 
trustee. In this case, the beneficiary (life tenant) was an educated 
adult who knew of her rights. The letters and other evidence of the 
agreement between her and the trustee, whereby the latter assured 


790 





a Re TAT asl Rian Nea DO TI NE ag a NA RH neces 


{ 
i 
: 











THE BANKING LAW JOURNAL 791 


the beneficiary that he would pay her a 5% rate of return on her in- 
vestments for the rest of her life, are not sufficient to show that the 
trustee took advantage of her. 


Bank’s Transfer of Mortgage from Commercial to Trust 
Department; Self-Dealing 





Estate of Downing, Pennsylvania Superior Court, No. 185 


A transaction whereby a bank transfers a mortgage from its com- 
mercial department to its trust department and then transfers to it- 
self as trustee of an estate an interest in the mortgage (which was held 
by the bank, as assignee, as collateral for a loan made to the mort- 
gagee) constitutes self-dealing on the part of the bank, since the bank 
acting as trustee and entering into such a transaction violates both its 
duty to the beneficiary or trust estate and the rule forbidding self- 
dealing. 

The rule forbidding self-dealing by a trustee bank where it pur- 
chases mortgages for the trust which it formerly held in its commer- 
cial department is not limited to cases in which the trustee is absolute 
owner of the property sold to the trust, but applies equally where the 
trustee has a personal interest of such a substantial nature that it 
might affect its judgment, whether or not it did so. 

The prohibition against a trustee’s self-dealing is absolute; where 
the trustee violates it, good faith or payment of a fair consideration is 
not material. 


Testamentary Limitations on Trust Investments 





Corn Exchange Bank Trust Company v. Burnson, New Jersey Chancery 
Court, No. 147/474 

The provisions of a will by which the testatrix, who moved from 
New York to New Jersey after the execution of the will, authorized 
her executor “to exercise full discretion in the investment and reinvest- 
ment of my estate, including power to invest in stocks on other securi- 
ties not to be limited to authorized legal investments under the laws 
of the State of New York,” was construed as giving the executor un- 
limited discretion, since the question was one solely of the testatrix’s 
intention, and not of whether the New York or New Jersey law gov- 
erned the investment of the trust funds. 

The use of the word “stocks” in the phrase “including power to in- 
vest in stocks or other securities,” is significant. The word “stocks” is 
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broad enough to include both preferred and common stocks, and it is 
not limited to those stocks which are legal investments. And the 
words “and is not to be limited to authorized legal investments under 
the laws of the State of New York” are not words of limitation, but 
were intended to indicate the absence of- any limitation except the 
“full discretion” of the executor-trustee. The executor’s discretion is 
not limited by the statutory law of either New York or New Jersey. 


Distribution of Liquidating Dividend 


Laurent v. Randolph, Kentucky Court of Appeals 


An extraordinary dividend paid to shareholders upon liquidation 
of the corporation, some of whose stock was held in trust, was dis- 
tributable to the life tenant of the trust, whether the Kentucky, Mas- 
sachusetts or Pennsylvania rule was applied, because it was in cash 
and represented earnings accumulated after the beginning of the life 
estate. 

The tendency of modern decisions is toward the Pennsylvania rule, 
which appears to be the most equitable. However, under the facts 
of the instant case the life tenant would be entitled to the distribution 
under any of the three rules referred to, and there is no reason for 
departing from the precedent now accepted as the settled law of this 
state. The proof shows that the accumulated earnings which were 
the basis of the distribution in the instant case were accumulated after 
the testator’s death and therefore after the beginning of the life estate. 
Therefore, the extraordinary distribution would go to the life tenant 
even under the Pennsylvania rule and under the Massachusetts rule 
as earned cash dividend. 


Disposition of Trust Corpus 


Estate of Fairchild, N. Y. Surrogate’s Court, 119 N. Y. L. J. 507 


The provision in testator’s will that “upon the death of my son, 
Harry to divide said trust fund or balance then. remaining, into as 
many equal parts as there be children of my said son, Harry then. sur- 
viving or in case of the death of all of such children (of the son Harry) 
during their minority, then the said shares are to be divided, and 
added in equal parts to each of the trust funds, herein created for the 
benefit of my sons, LeRoy, George and James; or for the children of 
my sons, George and James then surviving as in said trust- provided” 
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was construed by the court as applying to the disposition of trust 
corpus in the event that the son Harry died leaving no child who at- 
tained majority as well as in the event he died leaving no child at all, 
and in either event only those sons of testator or children of the sons 
of testator who were then surviving were entitled to share. 


“Contents of My House” Bequeathed 





In re Hockenberg, N. Y. Surrogate’s Court 


One’s home is something more than the house in which he lives— 
it includes surrounding grounds, buildings such as garages, storehouses, 
etc., and many other things according to the wealth and fancy of the 
owner. The “contents” of a place are more than the “household fur- 
nishings” in a dwelling. Therefore, the court construed testator’s be- 
quest of “The contents of my home located at Westtown, New York, 
except such articles as I may otherwise bequeath herein” to give 
the legatee therein named all of the personal property upon or in the 
decedent’s real property in Westtown, New York, except such articles 
as were specificially bequeathed. 


Jurisdiction of Federal Court; Government Claim Against Estate 





United States v. Swanson, U. S. District Court, Nebraska, No. 7-47-Civil 


The federal court, while without jurisdiction of purely probate 
matters, has jurisdiction to entertain suits in favor of creditors, legatees 
and heirs and other claimants against a decedent’s estate to establish 
their claims so long as the federal court does not interfere with the 
probate proceedings or assume general jurisdiction of the probate or 
control of the property in the custody of the state court. This juris- 
diction is not affected by the fact that the estate may be in some stage 
of administration by a state probate court or by the fact that local 
state law gives probate courts exclusive jurisdiction over all matters 
concerning the settlement of decedents’ estates. Therefore, the fed- 
eral court has the jurisdiction to entertain a suit brought by the United 
States against an administrator on a claim against the estate for agri- 
cultural loans made to the decedent. 

Failure of the United States to file a claim against the estate of a 
debtor, since deceased, within the time allowed by a state statute gov- 
erning the time for filing claims does not deprive the United States of 
the right to enforce its claim against the administrator, even though 
the probate court is to be regarded as having no jurisdiction to receive 
a claim after expiration of the specified period. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 





Charitable Deduction 





Estate of Ida F. Doane v. Commissioner, U. S. Tax Court, 10 T. C. No. 162 


A timely disclaimer of an intervening trust estate was held to be 
effective for purposes of Code Sec. 812 (d), notwithstanding that the 
disclaiming beneficiary was named and served as trustee of what was 
a charitable trust. Granting that the precatory language used by de- 
cedent in the trust, and even the sister’s explicit commitment to de- 
cedent to carry out her wishes, might have left an ambiguous legal situa- 
tion as to the ultimate charitable use of the trust property, the dis- 
claimer at once eliminated the sister’s intervening estate and fulfilled 
the requirements of the estate tax provisions. 


Apportionment of Taxes 





In re Heffernan, N. Y. Surrogate’s Court, 119 N. Y. L. J. 1266 


Testatrix provided as follows: “I direct that any and all estate, suc- 
cession, transfer, legacy and other taxes commonly known as inheritance 
taxes assessed upon my estate or any portion thereof or upon any legacy 
or device provided for in this my Will, shall be paid by my Executors 
as an expense of administration and no legatee or devisee (including 
life beneficiaries and remaindermen in trust funds or other property) 
shall be required to reimburse my Executors for the payment of any 
such tax in his or her behalf, nor shall any legacy or devise or the share 
of any legatee or devisee other than residuary legacies and the shares 
of residuary legatees, be diminished by the imposition, assessment, or 
payment of any such tax;” are estate taxes resulting from the inclusion 
in the gross estate of property not passing under the will to be appor- 
tioned against such property or paid solely out of the residuary estate? 
The language employed by testator does not disclose an intent to 
exonerate from payment of taxes persons not in the classes of legatees, 
devisees, life tenants and remaindermen in trust funds, or other prop- 
erty or those persons who take under the will. Therefore, the property 
passing outside of the will must pay its equitable share of the es- 
tate taxes. 
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Contemplation of Death—Life Insurance Trust 
Estate of Sloan v. Commissioner, U. S. Circuit Court of Appeals, 
Second Circuit, No. 212 





Decedent, who died in 1942, had irrevocably transferred insurance 
policies on his life to a trustee 11 years before his death. The trustee 
was to collect the proceeds, and pay any net income to decedent’s sons 
and their descendants. Upon termination of the trust, the proceeds 
were to be paid to the same beneficiaries or to charity. It was ex- 
pressly stated in the trust agreement that the trust was created to aid 
decedent’s executors in administering his estate. Under decedent’s 
will, the sons took life interests, with provisions permitting invasion of 
the corpus of a testamentary trust. Decedent paid all premiums prior 
to his death. The testamentary character of the insurance transfers is 
held apparent on the face of the trust instrument, to cause the proceeds. 
to be taxable as the subject of a transfer in contemplation of death. 

In this connection, the court pointed out that the trustee was not 
authorized to obtain the cash surrender value of the policies or bor- 
row on them, except to pay premiums. The proceeds were to be lent 
to decedent’s executors without interest or security, and without obliga- 
tion on the trustee’s part to enforce collection of the loans unless so 
requested by the beneficiaries. In addition, the trustee was required 
to purchase from the executors any securities which they might wish 
to sell. Finally, the trust was terminable by the executors, giving no- 
tice to the trustee that they had no further need to borrow. Thus, 
the only apparent purpose for creating the trust was to provide the ex- 
ecutors with necessary funds. 


Charitable Exemption 





Estate of William A. Cary v. Commissioner, U. S. Circuit Court of Appeals, 
Third Circuit, No. 9614 


The decedent, domiciled in Pennsylvania, died within 30 days after 
executing his last will. The will was a valid will but four provisions 
thereof which related to bequests of property to charitable and religious 
organizaticns were void by operation of a Pennsylvania statute, P.L. 141 
(1939). The residuary legatees who were named in the will became 
vested with the property described in the void provisions of the will 
by operation of the same Pennsylvania statute, rather than by any 
directions of the decedent in his will. They agreed that charities 
should receive property described in the void clauses of the will. The 
question is whether the estate is entitled to deductions for charitable 
bequests under section 812(d), as amended. 
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It is held (1) that since there were no charitable bequests by the 
decedent in his will by operation of the Pennsylvania statute, the 
property in question passed to the charities under the agreement of the 
residuary legatees and in that circumstance, deductions are not allow- 
able under section 812(d), as amended; (2) that the question of de- 
duction from gross estate is one of Federal law rather than state law, 
but that the question of Federal law must be determined upon the 
rules of property and of descent and distribution of state law which 
determine, first, whether there are “bequests, legacies, devises or trans- 
fers” by the decedent within the meaning of section 812(d) of the I.R.C. 


Estate Tax Deductions 


William L. Nevin Estate v. Commissioner, U. S. Tax Court, 11 T. C. No. 7 


Rodman Wanamaker died in 1928, the owner of the stock of the three 
Wanamaker corporations. By his will a testamentary trust was created 
to hold this stock for certain purposes and the decedent was designated 
by the will as managing trustee. The trust provided that the managing 
trustee should serve as president of the three corporations. Decedent 
occupied these four offices until November 22, 1937. At this time, al- 
though of clear mind and attending daily to the duties of his offices, 
decedent was thought by his fellow trustees and the directors of the 
corporations to be too old-fashioned in his method of operation and it 
was desired, if possible, to secure his retirement. At this time decedent 
was receiving an annual salary of $106,000. Decedent, upon being ap- 
proached by the other trustees, agreed to resign his offices in considera- 
tion of the payment to him of a stated sum for a period of 10 years, 
with the further proviso that in case of his death within that term the 
payment would be continued to the widow for the remainder of the 
time or until her death if before its expiration. A formal contract em- 
bodying these conditions was executed by the parties. The decedent 
died in 1948. 

It was held that the value as of the death of the decedent of the 
remaining payments provided by the agreement to be made to his widow 
is includible in his gross estate under section 811 (c) of the Internal 
Revenue Code. It was further held that the decedent’s estate is en- 
titled to an additional deduction, as representing claims against the es- 
tate, of $1,995.84, for income taxes paid by the estate for the year 1943. 





Inflation Is Curbing the Capital Market 


By Hersert SPERO 


Assistant Professor of Economics, 


ISING prices and the current- 

ly shrinking consumers’ mar- 
ket will adversely affect capital 
market activity. But this prospec- 
tive development does not make 
the headlines. Instead, at the 
special session of Congress, both 
major parties blamed each other 
for high prices and no effective 
anti-inflation legislation was put 
on the books. 

Superficially, high and rising 
prices seem a problem only for con- 
sumers earning a constantly depre- 
ciating dollar. Basically, however, it 
is a problem which business and in- 
dustry will have to solve if they 
expect to maintain the current high 
level of production and income, as 
well as a steady flow of new capi- 
tal into additional plant and equip- 
ment. 

What is the present trend of cap- 
ital investment? Plant and equip- 
ment expenditures for the third 
quarter of 1948 will run at a rate 
of about $18,300,000,000 per an- 
num—a rise of 10 to 15 per cent 
above 1947. Utilities, railroads 
and trading companies will show 
the largest new capital investment 
of $10,200,000,000 annually in the 
third quarter of 1948, but indus- 
trial firms will curtail their expan- 
sion program slightly. 

This high level of capital in- 
vestment is based on widespread 
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and future prospects of American 
industry. Business activity is on 
the rise, construction and housing 
is booming and department store 
sales are at a record level. A third 
round of wage-price increases has 
just been completed and, at the 
moment, the industrial strife is not 
beclouding the economic picture. 
On the face of things, conditions 
appear sound for a steady flow of 
savings into business and indus- 
try. The outlook for a reasonable 
return on the invested dollar seems 
good. 


How Long Can Current 
Level Continue? 

But how long can the current 
level of business continue? A 
large segment of the consuming 
public is being squeezed out of the 
goods market by the shrinking 
value of its wage and salary dol- 
lars. While about one-half of 
American family units earned more 
dollars in 1947 than in 1946, about 
one-fifth received less dollar income 
and about 30 per cent earned no 
more or no less. The fixed or declin- 
ing daily money income of many 
families means that their buying 
power of real income has dropped; 
supplementing of daily wages with 
drafts on savings resources has 
been forced. Noteworthy is the 
reduction of $4 billion in liquid 
assets of individuals in the first 


optimism over the bright present wtquarter of 1948—the largest de- 
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cline since the depression years 
prior to the war. And during re- 
cent months, the Federal govern- 
ment has redeemed more baby 
bonds than it has sold, as holders 
have sought to keep pace with the 
rising cost of living. In addition, 
the consuming public has supple- 
mented its current purchasing 
power with consumer credits. In 
April, 1948, such retail credits 
amounted to almost $14 billion, 
and this total is still rising. These 
developments would sooner or later 
curb the rate of capital expansion. 


Effect on the capital market of 
the attrition in domestic purchas- 
ing power will not be revealed im- 
mediately. For the government 
has embarked on two projects 
which will bulwark the demand for 
goods and encourage capital in- 
vestment. Specifically, these are 
a modest enlargement of the arma- 
ment program and the unfolding 
of the Economic Cooperation Ad- 
ministration’s program to reha- 
bilitate the civilian and industrial 
life of western Europe. The de- 
fense budget has been increased 
by $2.3 billion in cash outlays for 
the current fiscal year and will 
rise $4 billion if all commitments 
are honored. The Economic Co- 
operation Administration will 
spend about $6 billion during this 
the current fiscal year and will 
further accelerate the pace of 
American industry. Over the four 
year period for which the ECA 
is planned, its expenditures may 
reach $20 billion. Furthermore, if 
the unhappy international politi- 
cal situation persists, American in- 
dustry can anticipate more reac- 
tive rearmament and European 
rehabilitation-temporarily —_ prop- 


ping up business and capital mar- 
ket activity. 


Armament and Public Works 


But high prices and capital in- 
vestment cannot be supported 
permanently by the two devices 
of defense preparations and emer- 
gency foreign investment. The 
market for American production is 
largely the United States. Any re- 
duction of domestic purchasing 
power must slow down the flow of 
private capital. Private unem- 
ployment, inevitable result of small 
capital investment, might be re- 
lieved at best by a broader arma- 
ment program, or an elaborate 
public works effort. A third pos- 
sible outlet for American capital 
is investment abroad. But the un- 
stable world situation and the anti- 
foreign investment attitude of the 
United States investor does not 
promise much help along this line. 


Armament or public works are 
only stop-gap measures. An arma- 
ment program is a defensive ges- 
ture and should not be used to 
maintain high prices and a ready 
flow of business capital. In essence, 
it is only another form of deficit 
financing resulting in unproductive 
defense machinery, rather than 
productive public works. Net re- 
sult is a diversion of productive re- 
sources into undesirable channels 
and a high volume of industrial 
activity at the expense of the con- 
suming public. 

When the defense program is 
curtailed, what is there to take its 
place as a stimulant to American 
productive activity and capital in- 
vestment? Nothing. Furthermore, 
it leaves a legacy of public debt 
and burdensome taxes, further dis- 
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couraging private initiative and 
new capital investment. 

A broad public works program 
is also only a temporary substitute 
for productive industrial capital in- 
vestment. The deficit financing 
experience of the ’30’s teaches a 
sobering lesson. The outpouring of 
billions of dollars into public in- 
vestments, to temporarily replace 
and stimulate private investment, 
did not take up the slack in 
American business activity or pro- 
vide a firm private investment 
foundation. Of course, some defi- 
cit financiers maintain that the 
New Deal did not lend and spend 
enough to provide a true basis for 
a sound business recovery—hence 
the recession of 1937 and the need 
for additional deficit financing. But 
what assurance is there that a 
more elaborate program will not 
also prove a poor substitute for 
the flow of American capital into 
business and industry? 


Foreign Capital Investment 


It is conceivable that American 
capital not investible safely and 
productively at home could be 
put to work abroad. But the tem- 


per of the American people, along 
with the changing social structure 
of industry, the political division 
of the European continent and of 
the world, frightens idle funds into 
hiding in domestic _ securities, 
banks, and vaults. 

Unattractive foreign conditions 
must be eliminated for American 
capital to seek its fortune in part 
abroad. In addition, the United 
States must adopt an international 
trade attitude for its idle capital 
to travel across the oceans secure 
in the knowledge that it can be re- 
papatriated readily through trade 
channels. 

The Administration taking of- 
fice in January, 1949 has its work 
cut out to keep American industry 
spinning at top speed and Ameri- 
can capital fully invested. Its op- 
portunity lies primarily in the re- 
adjustment of American purchas- 
ing power to American productive 
capacity. Otherwise, Washington 
may ultimately be faced with a 
repetition of the Great Depression 
of the °30’s,—idle capital vainly 
seeking a productive outlet at a 
fair return, with no alternative but 
to move into deficit issued govern- 
ment securities. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Savings Bank Investments 


1 BN the year ended July 1, 1948, 

the amount of corporate bonds 
on the New York State legal list 
increased $3 billion; total eligible 
securities now stand at $14 billion, 
the highest level on record. The 
list of securities considered by the 
New York State Banking Depart- 
ment to be eligible for purchase by 
savings banks of New York State 
now contains nearly two and one- 
half times the dollar amount of cor- 
porate issues on the list ten years 
ago. 

Expansion in corporate issues on 
the 1948 legal list has come about, 
in large part, through the net addi- 
tion of $1.5 billion of securities by 
Banking Board action. The rail- 
road section shows a net increase 
of $700 million ; including Banking 
Board authorizations, $5.8 billion 
of rail issues are now on the list— 
the largest total since 1937. 
Prominent among the additions are 
the Erie Railroad Company’s first 
and consolidated mortgage bonds. 
Underlying bonds and equpment 
issues of the Erie, which had been 
legal investments since 1945 by 
Banking Board authorization, are 
also regarded as meeting statutory 
requirements. Other companies 
making a new appearance on the 
railroad list are the Chicago & 
Eastern Illinois, New Orleans & 
Northeastern, Dayton Union Rail- 


way, Buffalo Creek Railroad, and 
Jacksonville Terminal. 


New names included among the 
statutory additions of electric and 
gas company bonds are Common- 
wealth Edison Company, Public 
Service Company of Colorado, and 
Potomac Electric Power Company. 
Two issues of Potomac Electric 
had previously been made legal 
investments through action of the 
Banking Board. 


Volume of telephone company 
mortgage bonds appearing on the 
legal list was increased from $181 
million to $556 million, largely due 
to the listing of new and outstand- 
ing issues of the New York Tele- 
phone Company. Obligations of 
the company were not eligible here- 
tofore because all company debt 
had been privately held; the mort- 
gage obligations are now eligible 
because the company recently 
offered three series of bonds for 
public subscription. Bonds of the 
Illinois Bell Telephone Company 
were removed from the statutory 
section of the list and are now car- 
ried under Banking Board authori- 
zations. Appearing for the first 
time as an appendix to the “legal 
list” is a compilation of securities 
considered eligible investments in 
accordance with the provisions of 
several statutes not included in the 
Banking Law. These authoriza- 
tions may be found in the Public 








Authorities Law, Public Housing 
Law, Conservation Law, and sev- 
eral special statutes. For a number 
of years the published legal lists 
have contained a general reference 
to the existence of these authoriza- 
tions, but the 1948 publication re- 
flects the first effort that has been 
‘ made to compile a detailed list of 
the security issues made eligible in 
this way . 

The list also includes the bond 
issues of a number of municipal 
housing authorities, the Port of 
New York Authority, Triborough 
Bridge and Tunnel Authority, and 
various other state and interstate 
agencies. The total amount of 
these securities made eligible for 
savings bank purchase under au- 
thorizations other than those in 
the Banking Law is estimated at 
$627 million. For the convenience 
of users of the legal list, there has 
also been included, as an appendix 
to the 1948 publication, a reprint 
of the Banking Law statutes under 
which securities of the various 
types qualify as legal investments. 

Securities contained in the 1948 
legal list appear under two head- 
ings—those securities which, in the 
judgment of the Superintendent of 
Banking, conform to the require- 
ments of Section 235 of the Bank- 
ing Law, and those which have 
been made legal by Banking Board 
authorization as provided by’ sub- 
division 1(f) of Section 14. Addi- 
tions in the latter category, exclu- 
sive of securities carried over from 
other sections of the list, are higher 
than in any previous year. 

Since publication of the 1947 
list, the Banking Board has au- 
thorized forty-seven rail issues 
amounting to $415 million, eight 
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telephone company issues for $900 
million, first mortgage bonds of fif- 
teen electric utilities totaling $257 
million, and ten industrial issues 
amounting to $167 million. In addi- 
tion, the legal investment status of 
five public utility issues amounting 
to $145 million was preserved by 
action of the Board, bringing total 
authorizations for the year to 
nearly $1.9 billion. Total amount 
of outstanding securities which 
have obtained legal investment 
status in this manner now stands 
at almost $6.4 billion. This total 
now includes 44 per cent of all cor- 
porate obligations eligible for sav- 
ings bank investment, as against 
42 per cent on July 1, 1947. 


Major share of the statutory ad- 
ditions to the railroad list con- 
sists of new issues of companies 
whose names appeared on previous 
lists, including bonds of the Gulf, 
Mobile & Ohio, Kansas City 
Southern, Louisville & Nashville 
and the Southern Pacific systems, 
and $225 million of equipment is- 
sues of these and numerous other 
roads. 

Included in the equipment obli- 
gations added to the list are some 
issued in connection with purchases 
of rolling stock under conditional 
sales arrangements by the Atchi- 
son, Topeka & Santa Fe, Chicago 
Burlington & Quincy, Great North- 
ern, Louisville & Nashville, and 
Union Pacific. These obligations, 
which total approximately $100 
million, are referred to for the first 
time in the 1948 list of legal in- 
vestments, although equipment 
trust certificates of those compa- 
nies issued under the “Philadelphia 
plan” have heretofore been in- 
cluded. 
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In addition to the obligations of 
private companies, the current 
legal list includes the securities of 
forty-eight states and the Terri- 
tory of Hawaii, 343 cities, towns 
and smaller political subdivisions, 
92 counties, and 139 school dis- 
tricts. Obligations of the Dominion 
of Canada, five of its provinces and 
four cities (which are payable in 
United States funds), were made 
eligible in 1947 and are continued 
on the current list. All of the ob- 
ligations of the United States or 
those for which the faith of the 
United States is pledged to pro- 
vide for payment of interest and 
principal are legal investments, as 
are all of the legally issued full 
faith and credit obligations of New 
York State and its municipalities. 


Annuities 


The Institute of Life Insurance 
reports that more than $1 billion of 
annual income for American fami- 
lies is represented by the more than 
three million anuities now owned 
with all U. S. life insurance com- 
panies. Nearly one-fourth of this 
income is now being paid out to 
these families, 40 per cent addi- 
tional is future income under con- 
tracts bought and paid for, and the 
balance is future income under con- 
tract still being purchased. 


At the start of this year, there 
were 3,269,000 annuities in force; 
they represented slightly over $1 
billion of annual income, the first 
time that the total has topped the 
billion dollar mark. At the be- 
ginning of 1942, there were 2 mil- 
lion annuities in force with all U.S. 
companies, representing $671 an- 
nual income. Today’s annuities 
are 65 per cent greater in numbers 
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and 50 per cent greater in aggre- 
gate income payable. 


Actual annuity income payments 
to American families in the first 
half of this year were $119 million. 
It is believed that 1948 payments 
will exceed last year’s payments of 
$220 million. 


Total funds set aside by an- 
nuitants with all U. S. companies, 
including accumulated interest, 
reached $714 billion by the start 
of this year. These are the funds 
from which income payments will 
be made. 


Greatest growth during the past 
year, as for several years, was in 
group annuities set up by em- 
ployer-employee groups as volun- 
tary retirement plans. Covering 
1,943,000 workers at the start of 
this year and involving aggregate 
annual income of $372 million, they 
have more than doubled since 
1941. Nearly 2,000 firms have now 
set up group annuity plans for 
their employees. 


Of total annuities owned Janu- 
ary 1 of this year, 627,000 annui- 
ties, representing $236 million an- 
nual income are fully paid for or 
are now paying income; 2,027,000 
annuities representing $400 million 
annual income are fully paid for 
but provide income to begin at 
some future date; and 615,000 an- 
nuities representing $373 million 
first quarter and since people paid 
for and will provide future in- 
come. 


Production Record 


Second quarter national output 
reached a record-smashing annual 
rate in excess of $248 billion, ac- 
cording to an estimate released by 
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the U. S. Department of Com- 
merce. This figure is $4.4 billion 
above the previous peak estab- 
lished in the first three months of 
this year. The Commerce Depart- 
ment attributes the growth to a 
“resumption of inflationary pres- 
sures temporarily abated earlier 
this year.” 

Included among the inflationary 
forces are the tax cut, wage in- 
creases, and the announced rise in 
Government spending for Euro- 
pean aid and rearmament. None 
of these factors, it is noted, were 
fully operative in the second quar- 
ter and they are exerting mount- 
ing force-on the economy in the 
current quarter. 


Second quarter increase in na- 
tional output, which measures the 
total value of goods and services 
produced in the United States, 
took place notwithstanding a de- 
On 


cline in private investment. 
the other hand, consumer and 
Government spending rose, while 
the export-import balance re- 
mained at the first quarter rate of 
$3.9 billion. 


Consumers increased _ total 
spending $3.1 billion from the 
first quarter to a $175.1 billion 
rate in the second three months 
period; they paid out $22.3 billion 
for hard goods, or $900 million 
more than in the first quarter. 
Most of the extra money went in- 
to furniture and house furnishings. 
Outlays for soft goods were in- 
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creased $1.4 billion, this expendi- 
ture being made for clothing and 
food. However, the increase re- 
flected higher prices rather than 
larger unit sales. Consumer serv- 
ice expenditures were also raised 
some $800 million. 


The Commerce Department es- 
timates that people saved some 
$12.2 billion in the second quar- 
ter, as against $11.7 billion in the 
first quarter, and since people paid 
lower withholding taxes in only 
two months of the second quar- 
ter—May and June—it is be- 
lieved that the full impact of the 
$3 billion withholding tax reduc- 
tion will be felt this quarter. At 
the same time, another $2 billion 
is expected to hit the spending 
stream when final settlements are 
made on quarterly declarations in 
the first quarter of 1949. 


The decline in private invest- 
ment was accounted for by slow- 
er business inventory accumula- 
tion. Private spending went off 
$1.3 billion to $37.2 billion. How- 
ever, businessmen raised their out- 
lays for equipment $1 billion to 
$20.6 billion. All types of pro- 
ducers durables shared in the in- 
creased volume, including ma- 
chinery, commercial motor vehicles 
and railroad equipment. This rise 
was due to higher prices. 

Private construction outlays 
held steady at $14.3 billion while 
Government spending jumped $2.7 
billion to $32.1 billion. 





BANKING INFORMATION 


ACCOUNTING 


Book 
ADJUSTMENT OF INSURANCE LOSS 
CLAIMS ON MERCHANDISE: AC- 
COUNTING PROBLEMS AND PRO- 
CEDURES. By Leo Rosenblum. New 
York: Columbia University Press, 
Morningside Heights. This is a study 
in accounting theory and method in an 
important area of insurance, the ad- 
justment of loss claims involving mer- 
chandise. 
Article 
FULLY DELAYED POSTING. By Wil- 
liam G. Johnson. Mid-Continent Banker. 
July, 1948. P. 15. It offers many pos- 
sibilities for increased operating efficien- 
cies. 


ACCOUNTS RECEIVABLE 
FIN. 


ANCING 
Article 
SOME TEHNIQUES OF ACCOUNTS 
RECEIVABLE FINANCING. By Mar- 
tin J. Travers. Bulletin Robert Morris 
Associates. July, 1948. P. 59. 


AUDITING 
Articles 
AUDIT AND CONTROL OF MORT- 
GAGE PORTFOLIO. By John W. Lar- 


sen. National Auditgram. August, 1948. 
P:.6. 


AUDITING THE SMALLER BANK. By 
Edward F. Lyle. National Auditgram. 
July, 1948. P. 3. 


CONTINUOUS AUDIT AIDS TRUST 
EXAMINERS. By Robert M. Steph- 
enson. National Auditgram. August, 
1948. P. 83. 


VALUE OF AUDITING AS VIEWED 
BY MANAGEMENT. By W. A. Kirk- 
land. National Auditgram. July, 1948. 

P. 29. 


BAD CHECKS 
Article 
A BETTER BUSINESS BUREAU GIVES 
GOOD ADVICE ON NOT CASHING 


CHECKS. By Frank J. Sherertz. Bank- 
ers Monthly. July, 1948. P. 22. 


BANK ARCHITECTURE 
Article 
500 BANK BUILDING PLANS. By 


John J. McCann. Banking. August, 
1948, P. 88. 


BANK DIRECTORS 
Article 
A TESTED PLAN USED BY DIREC- 
TORS TO CONVERT CASH INTO 
EARNING ASSETS. By Marshall 
Corns. Bankers Monthly. August, 1948. 
Pr. 18. 


BANK DISPLAYS 
Article 
ALL SORTS OF WAYS TO BUILD 


BANK DISPLAYS. By Mary B. Leach. 
Banking. August, 1948. P. 42. 


BANK EARNINGS 


Book 


ANALYSIS OF BANK EARNINGS, EX- 
PENSES AND CAPITAL IN 1947. 
New York: Bank Management Com- 
mission, American Bankers Association, 
12 East 36th Street. Contains work 
sheets for use by individual banks in 
analyzing earnings and expenses. Avail- 
able to member bank on request. 


Article 
SOLVING A SMALL-BANK EARNINGS 
PROBLEM. By Melvin F. Lanphar. 
Burroughs Clearing House. August, 
1948. P. 28 Extensive advertising, 
community service and aid to farmers 
produced a profitable loan portfolio. 


BANK MANAGEMENT 
Article 

GROWING UP WITH DEPOSITS. By 
John C. Wright. Burroughs Clearing 
House. August, 1948. P. 21. The 
management steps that have been taken 
to keep pace with one bank’s swift 
strides. 
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BANK OPERATIONS 
Articles 

A “BIRD DOG” IN BOOKKEEPING 
HAS SAVED SOME VALUABLE AC- 
COUNTS. By Hugh J. Bernard. Bank- 
ers Monthly. July, 1948. P. 14. One 
clerk watches balances and informs offi- 
cers if any show a marked decline. 


COST-REDUCING TRANSIT LETTER 
PLAN. By W. H. McDaniel. Bur- 
roughs Clearing House. July, 1948. 
P. 28. A plan involving less descriptive 
data and cash letter insurance. 


ELIMINATION OF “CASH TICKETS” 
National Auditgram. August, 1948. 
P. 38. 


INNOVATIONS IN WORK AREA 
PLANNING. By W. C. Neary. Bur- 
roughs Clearing House. August, 1948. 
P. 26. Centralization, a layout that 
facilitates the flow of items, and unusual 
equipment have given one bank new 
operating efficiency. 

MECHANICAL CHECK SIGNERS 
SAVE TIME FOR CUSTOMERS AND 
BANK—PREVENT FORGERIES. By 
Paul O. Ridings. Bankers Monthly. 
July, 1948. P. 7. 


OVERHAULING BANK FORMS AND 
PROCEDURES. By Charles N. Batch- 
elder. Burroughs Clearing House. July, 
1948. P. 24. A new system designed to 
eliminate mistakes and derive maximum 
benefit from mechanization. 


75% OF EMPLOYEES’ TIME SAVED 
IN HANDLING NEW ACCOUNT 
RECORDS. By Charles C. Bridgers. 
Bankers Monthly. August, 1948. P. 14. 


BANK REPORTS 
Article 
BANK REPORTS. . . MANAGEMENT 


REPORTS. By R. C. Huelsman. Na- 
tional Auditgram. July, 1948. P. 15. 


BANK STATISTICS 
Book 


EIGHT-FIFTH ANNUAL REPORT OF 
THE COMPTROLLER OF THE CUR- 
RENCY. 1947. Washington, D. C. 
Superintendent of Documents, U. S. 
Government Printing Office. 40 cents. 


BUDGET CONTROL 
Article 
PLAN FOR BUDGETARY CONTROLS. 


By A. Paul Thompson. National Audit- 
gram. August, 1948. P. 14. 


BUSINESS FORECAST 
Booklet 


WHERE ARE WE GOING? By John J. 
Carter and E. C. Harwood. Great 
Barrington, Mass. American Institute 
for Economic Research. $1.00. Dis- 


cusses the European Recovery Program 
and domestic developments. States con- 
clusions and gives a tabular summary. 


CHECK ROUTING SYMBOLS 
Article 
CHECK ROUTING SYMBOL PROG- 


RESS. By Melvin C. Miller. Banking. 
August, 1948. P. 64. 


COMMON TRUSTS 
Article 
COMMON TRUST FUND EXPERI- 
ENCE IN CALIFORNIA. By Claude 


C. Blakemore. Trusts and Estates. 
July, 1948. P. 35. 


CONSUMER CREDIT 
Articles 


CONSUMER CREDIT TRENDS. Fed- 
- Reserve Bulletin. August, 1948. 
. 897. : 


HOW ONE BANK-AGENT AUTO PLAN 
WORKS. By Jarvis W. Mason. Bank- 
ing. July, 1948. P. 38. In New Haven 
the banks, insurance companies, dealers 
and buyers have found a helpful plan. 


SALES FINANCE COMPANY OPERA- 
TIONS IN 1947. By Milton Moss. 
— Reserve Bulletin. July, 1948. 

. 781. 


CONSUMER FINANCE 
Articles 
1948 SURVEY OF CONSUMER FI- 
NANCES. Federal Reserve Bulletin. 
August, 1948. P. 914. Consumer sav- 


ings and the allocation of disposable in- 
come. 


1948 SURVEY OF CONSUMER FI- 
NANCES. Federal Reserve Bulletin. 
July, 1948. P. 766. Consumer: owner- 
ship and use of liquid jand nonliquid 
assets. 


CORRESPONDENT BANKING 
Article 


TWELVE SPECIFIC SERVICES GIVEN 


BY A CITY BANK TO CORRE- 
SPONDENTS. By A. Key Foster. 
Bankers Monthly. July, 1948, P. 5. 
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CREDIT 
Articles 
CURRENT TRENDS IN FINANCE 

COMPANY RATIOS. By Ray H. Mat- 
son. Bulletin Robert Morris Associates. 
July, 1948. P. 41. The First National 
Bank of Chicago for many years has 
calculated sixty-three balance sheet and 
operating ratios at both fiscal and semi- 
annual dates for each finance company 
borrower. 


RETAIL CREDIT SURVEY—1947. By 
Katharyne P. Reil. Federal Reserve 
Bulletin. July, 1948. P. 787. 


DEFALCATIONS 
Article 
DEFALCATIONS CAN’ BE _ CON- 
TROLLED BY AN AUDIT PRO- 


GRAM. By W. H. McDaniel. Bank- 
ers Monthly. August, 1948. P. 40. 


ESTATE PLANNING 


Book 


AN ESTATE PLANNER’S HANDBOOK. 
By Mayo Adams Shattuck. Boston: 
Little Brown & Co. Pp. 575. $%7.50. 
Complete treatise by a well known auth- 
ority. Discusses such topics as insur- 
ance; insurance options; the family in- 
surance trust; business insurance; revoc- 
able trusts; ‘the structure of the will; 
who should be trustee; powers of invest- 
ment of trustees and discretionary func- 
tions; the prudent man rule and ac- 
countings; taxes on estates; joint estates 
and many others. 


FOREIGN TRAVEL 


Booklet 


TRAVEL REGULATIONS. Chicago: 
Foreign Department, First National 
Bank. Summary of travel regulations 
in various foreign countries, mostly in 
Europe, prepared from recent informa- 
tion. 


GOVERNMENT FINANCE 


Book 


BRITISH BLOCK GRANTS AND CEN- 
TRAL-LOCAL FINANCE. By Reynold 
E. Carlson. Baltimore, Maryland. John 
Hopkins Press. Pp. 222. $2.50. A dis- 
cussion of local government finance and 
grants from central to local governments. 
A study of developments in Great Bri- 
tain. 


INFLATION 
Booklet 


THE STRUCTURE OF POSTWAR 
PRICES. By Frederick C. Mills. New 
York: National Bureau of Economic 
Research, 1819 Broadway. This report 
should be of interest to a wide circle 
reaching beyond economists into the 
business and banking field. It is ex- 
pressed in lucid and simple language, so 
that no particular technical competence 
is needed to understand it fully. 


INVESTMENTS 

Article 
RE-APPRAISING INVESTMENT _IS- 
SUES. By Raymond Trigger. Mid- 
Continent Banker. July, 1948. P. 17. 
Long term outlook is obscure, but pru- 
dent manager of investment portfolio 
will concentrate on better returns with- 

out sacrificing liquidity. 


Book 


THE GRAPHIC BOND REVIEW. Pub- 
lished bi-monthly by Graphic Economics, 
60 East 42 Street, New York City. Pp. 
4. $4.00 per issue; annual subscription, 
$20.00. Bank investment officers and 
portfolio managers should find this pub- 
lication of value. Presented are a series 
of composite bond averages dating from 
1948, depicted in graphic form, as well 
as a similar series of charts covering 26 
well-known foreign bonds and 210 prom- 
inent domestic issues. Price movements 
of the individual issues are traced as far 
back as 1947. 

Certain other supplementary material 
pertaining to each obligation is submitted 
in tabular form. Such information as 
the original offering price of each issue, 
call price, legal investment position, 
funded debt, and company balance sheet 
position appear at the bottom of each 
chart. 

This chartbook should prove most 
convenient to analysts wishing to re- 
view monthly price movements at a 
glance, since it obviates the necessity of 
wading through extensive statistical rec- 
or 


INVESTMENT COMPANIES 
Book 


INVESTMENT COMPANIES. By Ar- 
thur Wiesenberger & Co., 61 Broadway, 
New York City. 1948. Pp. $28. $15.00. 
The eighth edition of this compendium 
is most timely in view of the growing 


public interest in investment companies, 
which has increased the number of 
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holders to more than one million, and 
their assets to more than two billion 
dollars. Mr. Wiesenberger notes that 
the performance of the leading invest- 
ment companies continues to be far su- 
perior to what most investors are able 
to do themselves, as measured by the 
Dow-Jones Industrial average. This 
performance, he observes, is no coinci- 
dence but the result of professional man- 
agement and wide diversification. 

Prominent is a new chapter entitled 
“Use for Specialized \Purposes” which is 
an easy and quick reference to the more 
detailed explanations in later chapters 
regarding the possible use of investment 
trust shares. Attention is also called to 
several significant 1947 developments 
that may mean a large increase in the 
use of investment company shares by 
fiduciaries; this subject matter is also 
dealt with at length. 

Standard reference {portions of the 
book have also been greatly expanded. 
They contain the usual annual compen- 
dia of statistical material on investment 
companies. Analyses are provided of 
79 leading companies over an ll-year 
period. There is also a helpful glossary 
which explains technical financial termin- 
ology. 

This is the only volume in the entire 


security field which discusses, not only - 


the wide variety of securities available, 
but also details the many possible ad- 
vantageous uses to which they may be 
put. It has been written in a clear and 
simple style; it can be understood by 
people who are totally unfamiliar with 
the subject, and at the same time is 
most valuable to those who know a 
great deal about investing. 


LIENS ON BANK DEPOSITS 
Article 
FEDERAL LIENS ON BANK DE- 


POSITS. By D. J. Needham. Bank- 
ing. August, 1948. P. 465. 


LOANS 

Articles 
ALL IMPLEMENT LOANS GO TO THE 
BANK. By G. H. Finch. Bankers 
Monthly. July, 1948. P. 12. How one 


bank benefits from farm implement 
sales. 


DISCOUNT FOR PROMPT PAYMENTS 
IMPROVES COLLECTIONS ON 
LOANS. By Fred L. O’Hair. Bankers 
Monthly. August, 1948. P. 5. 


SPECIFIC FACTS ABOUT BUSINESS 
HELP BOTH CUSTOMER AND LOAN 
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OFFICER. By E. A. Mattison. Bank- 
ers Monthly. August, 1948. P. 24. 
MONETARY CONTROLS 
Article 
HOW SOME BANKERS FEEL ABOUT 
MONETARY CONTROLS. By E. 


Sherman Adams. Banking. August, 
1948. P. 47. 


MONEY MARKET 


Article 


MONEY RATES AND BOND MARKET 
SUPPORT. By E. Sherman Adams. 
Banking. July, 1948. P. 85. Prob- 
lems of credit and debt management 
that are of vital concern to bankers. 


MORTGAGES 
Article 
MORTGAGE PORTFOLIO MANAGE- 
MENT. By Wallace M. True. Na- 


tional Auditgram. July, 1948. P. 20. 


PERSONNEL 
Articie 
STAFF MAGAZINES EDUCATE AND 


INSPIRE EMPLOYEES. Bankers 
Monthly. August, 1948. P. $2. 


PUBLIC RELATIONS 
Articles 


A HOSTESS CONSERVES OFFICER 
TIME, SPEEDS UP SERVICE. By 
James S. Holm and Valeria Peitz. Bank- 
ers Monthly. August, 1948. P. 8. 


OPPORTUNITIES FOR PUBLIC RE- 
LATIONS DURING ANTI-INFLA- 
TION PROGRAM. By A. G. Ropp. 
Mid-Continent Banker. July, 1948. P. 18. 
The borrower still remains to be “sold” 
on the wise use of credit and the fact 
that the banker-launched anti-inflation 
program is in the public’s best interest. 


OUTLINE OF A BANKING COURSE 
FOR HIGH SCHOOL STUDENTS. 
Banking. August, 1948. P. $8. 


TELEVISION—A NEW BANK ADVER- 
TISING MEDIUM. By John J. Barry. 
Burroughs Clearing House. August, 1948. 
P. 24. How the National Shawmut Bank 
of Boston is combining video and audio 
selling appeals. 


Booklet 


PLANNED PUBLIC RELATIONS. New 


York: American Bankers Association, 
12 East 86th Street. Number 1 in an 





~J 
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A. B. A. public relations series. Tells 
the way to win friends and build busi- 
ness for the bank. 


REAL ESTATE 
Article 
REAL ESTATE AND CONSTRUC- 


TIONS MARKETS. Federal Reserve 
Bulletin. July, 1948. P. 755. 


SAFE DEPOSIT DEPARTMENT 


Article 
CONVERTING COSTS INTO PROFITS 
IN THE SAFE DEPOSIT DEPART- 
MENT. By Louis E. Friese. Mid- 
Continent Banker. August, 1948. P. 15. 


SMALL BUSINESS 


Article 


THE TAX MILLSTONE ON SMALL 
BUSINESS. By Kenton R. Cravens. 
Banking. July, 1948. P. 33. 


TAXES 


Article 


DIRECTORS SERVING WITHOUT 
SALARY ARE NOT EMPLOYEES BY 
COURT DECISION. By Arthur E. 
Probst. Bankers Monthly. July, 1948. 
P. 18. Directors who receive no com- 
pensation are no longer classed as bank 
employees. 


Book 


GOVERNMENTAL COSTS AND TAX 
LEVELS. By Lewis H. Kimmel. Wash- 
ington, D. C. Brookings Institution. 
$2.50. Asks and answers these ques- 
tions: What is the cost of government 
likely to be in the early 1950’s? What 


level of taxes will be necessary to meet 
the indicated expenditures? How will 
state and local tax needs compare with 
those of the federal government? Can 
the present insistent demands for tax 
reduction be reconciled with the essen- 
tial requirement of fiscal stability? 


TRUST DEPARTMENT 
Articles 
ACCOUNTING FOR WORTHLESS SE- 


CURITIES. Trusts and Estates. July, 
1948. P. 64. 


WILL DRAFTING UNDER THE NEW 
TAX LAW. By Myron L. Gordon. 
Trusts & Estates. August, 1948. P. 93. 


Books 


WILLS, GIFTS, AND ESTATE PLAN- 
NING UNDER THE 1948 REVENUE 
ACT. By Seymour S. Mintz, Richard 
C. Flesch and Bernard Soman. Wash- 
ington, D. C. Bureau of National Af- 
fairs, Inc. 1231 24th Street. 


COMMON TRUST FUNDS: A HAND- 
BOOK ON THEIR PURPOSES, ES- 
TABLISHMENT AND OPERATION. 
New York: Trust Division, American 
Bankers Association, 12 East 36th Street. 
A general discussion of the factors in- 
volved in establishment, complete plan- 
ning, installation and operation, tax 
phases, and Federal Reserve regulations 
applying to common trust funds. 


UNEMPLOYMENT INSURANCE 


Article 


PROFIT FROM UNEMPLOYMENT IN- 
SURANCE. By J. F. Holland. Na- 
tional Auditgram. July, 1948. P. 26. 





BOOKS FOR BANKERS 


Write for our new catalogue 
of banking bocks to help you 
in your practical work ... 


BANKERS PUBLISHING COMPANY 


465 MAIN STREET, CAMBRIDGE (42), MASS. 























Money is unimportant here T 


"Tas 1s the Land of Cockaigne. 


It’s a wonderful place where the houses are 
built of cake, and the shops are eager to give 
you their merchandise for free. 


Here, roast geese and other fowl wander 
about inviting folks to eat them. Here, buttered 
larks fall from the skies like manna. 

Wonderful place, Cockaigne . . . this Land 
that’s always free from want . . . where business 
cycles are unknown .. . where money is 
unnecessary. 


Only trouble is you won’t find this mythical 
place on any up-to-date map of the world. 

We live in a land blessed with plenty—true 
enough. But the rub is that we will always need 
hard cash to buy the things we want. 

You will need money to make a good down 
payment on a new home... to send the children 
to college when the time comes. . . or to keep 
well-supplied with fine food and little luxuries 
when it comes time to retire. 


One of the best ways you can assure yourself 
that you will have the money you need for the 
things you want later in life is to salt away some 
of the money you nowearn in U.S. Savings Bonds. 

These Bonds are the safest in the world. And 
they make money for you. Each $75 you save 
today will grow to $100 in just 10 years. 


So start saving now ... the automatic way 
on the Payroll Savings Plan where you work, or 
buy them regularly through your bank or post 
Office. 





Land of Cockaigne (COCKAYNE). 
This is a modern artist’s idea of that 
delightful paradise which was part 
of the folklore of Europeans many, 
many centuries ago. 


AUTOMATIC SAVING IS SURE SAVING= 


US. SAVINGS BONDS 


Contributed by this magazine in co-operation 
with the Magazine Publishers of America as a public service. 
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REMINDER 


(Courtesy Mother Nature J 


Tue TURN OF SUMMER into fall is 
Nature’s most poignant reminder of 
another year gone by. 


It’s a reminder that should make 
you think, seriously, that you your- 
self are a year closer to the autumn 
of your own particular life. 


What steps have you taken... what 
plan do you have... for comfort and 
security in those later years? 


You can have a very definite plan 
—one that’s automatic and sure. 


If you’re on a payroll, sign up to 
buy U.S. Savings Bonds on the Pay- 
roll Plan, through regular deductions 
from your wages or salary. 


If you’re not on a payroll but have 
a bank account, get in on the Bond- 
A-Month Plan for buying Bonds 
through regular charges to your 
checking account. 


Do this . .. stick to it... and every 
fall will find you richer by even more 
than you’ve set aside. For your safe, 
sure investment in U. S. Savings will 
pay you back—in ten years—$100 
for every $75 you’ve put in. 


AUTOMATIC SAVING 
IS SURE SAVING— 


U.S. SAVINGS BONDS 


Contributed by this magazine in co-operation 
with the Magazine Publishers of Amerca as 
a public service. 
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